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IN THE UNITED STATES DISTRICT COURT
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INTRODUCTION

Pursuant to Federal Rules of Civil Procedure 12(b)(1), 12(b)(7), and 19}
Defendants Rudolf John Herrmann, Tom Buchanan, Linda Lambert, Ford Drummond, Ed
Fite, Marilyn Feaver, Kenneth K. Knowles, Richard Sevenoaks, Joe Taron, Members of
the Oklahoma Water Resources Board (“OWRB”), and J. D. Strong, Executive Director
of the OWRB (collectively “OWRB Defendants”), submit this Brief in Support of
Motion to Dismiss the Second Amended Complaint (“Complaint”) [Doc. No. 62] of the
Choctaw Nation of Oklahoma and Chickasaw Nation (“Tribes”).

The Tribes’ Claims

The Tribes’ Complaint asserts that they have federally protected water rights in the
Basins within what they term their forﬁler “Treaty Territory,” see Complaint, J 87(b)(i)-
(ii); regulatory authority over those rights, id. § 87(a); and that those rights entitle the
Tribes to seek to enjoin state permit proceedings, id. [ 96, 97, veto authorization of use
of water from the alleged “Treaty Territory” outside that territory, id. ] 87(c), 90-91, and
invalidate a June 2010 Transfer Agreement entered into between OWRB and the City of
Oklahoma City and its Water Trust (collectively, “City/Trust”), id. I{ 90, 93. The
Tribes’ claimed “Treaty Territory water resources” allegedly lie within the Kiamichi
Basin, the Clear Boggy Basin, and “all or part of 29 other surface water systems,” id. |
38, including three federal reservoirs, Sardis Reservoir, Hugo Reservoir, and McGee

Creek Lake. Id.

! Defendant Governor Mary Fallin has filed a separate Motion to Dismiss Pursuant to
Fed. R. Civ. P. 12(b)(1), and the OWRB Defendants also join in that Motion.
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Summary of the Argument

The Tribes’ Complaint must be dismissed for two reasons. First, the Tribes assert
claims against the OWRB Defendants, yet the OWRB Defendants are immune from suit
because the relief the Tribes seek establishes that the State “is the real, substantial party
in interest.” Virginia Office of Protection & Advocacy v. Stewart, 131 S. Ct. 1632, 1638,
__US.__,__ (2011) (quoted authority omitted). Thus the exception under Ex Parte
Young, 209 U.S. 123 (1908), does not apply, and the OWRB Defendants’ immunity from
suit remains intact. Virginia Office of Protection & Advocacy, 131 S. Ct. at 1639-40.
The Complaint must be dismissed under Rule 12(b)(1). See Point I, infra.

Second, the United States and OWRB are parties to federal contracts challenged
by the Tribes’ Complaint, which makes them necessary, or required, and indispensable
parties to this lawsuit.> Without bringing these contracting parties before the Court, there
is an absolute bar to the Tribes’ seeking judicial relief that implicates and conflicts with
statutorily authorized federal contracts. The Tribes’ inability to join these sovereigns
means the Complaint must be dismissed under Rules 19 and 12(b)(7) for failure to join

indispensable parties. See Point II, infra.

2 As discussed infra, the Tribes’ Complaint threatens federal contracts entered into by the
Army Corps of Engineers (“Corps”) and the Bureau of Reclamation (“Bureau”) on the
United States’ behalf. Thus the United States, the Corps, and the Bureau (collectively the
“United States”) are necessary parties who are immune from suit. See Dalrymple v.
Grand River Dam Auth., 145 F.3d 1180, 1186 (10th Cir. 1998).
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ARGUMENTS AND AUTHORITIES
L The OWRB Defendants Are Immune from Suit.

The Complaint must be dismissed pursuant to Federal Rule of Procedure 12(b)(1)
because the OWRB Defendants’ immunity from suit has not been waived. As an arm of
the state, OWRB and its individual members are entitled to Eleventh Amendment
immunity, including immunity from suit brought by Indian tribes. See Blatchford v.
Native Vill. of Noatak & Circle Vill., 501 U.S. 775, 782 (1991). The State has not waived
its immunity from suit, nor has Congress abrogated the State’s immunity. Thus, the
OWRB Defendants can only be sued pursuant to the Ex Parte Young doctrine, which is
an exception to Eleventh Amendment immunity for suits against state officials seeking to
enjoin alleged on-going violations of federal law. As recently clarified by the Supreme
Coﬁrt, when considering whether Ex Parte Young applies, “a court need only conduct a
straightforward inquiry into whether [the] complaint alleges an ongoing violation of
federal law and seeks relief properly characterized as prospective.” Verizon Md., Inc. v.
Pub. Serv. Comm’n of Md., 535 U.S. 635, 645 (2002).

The Supreme Court, however, also has clarified that the Ex Parte Young doctrine
is limited to the “precise situation” where “a federal court commands a state official to do
nothing more than refrain from violating federal law.” Virginia Office of Protection &
Advocacy, 131 S. Ct. at 1638 (quoting Pennhurst State Sch. & Hosp. v. Halderman, 465
U.S. 89, 105 (1984)). The doctrine does not apply “when the state is the real, substantial

party in interest.” Id. (quoted authority omitted). Thus, the “general criterion for
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determining when a suit is in fact against the sovereign is the effect of the relief sought.”
Id. at 1639.

The State, and more specifically OWRB, is “the real, substantial party in interest”
because the relief the Tribes seek “would expend itself on the public treasury or domain,
or interfere with public administration.” Id. Although the Supreme Court’s guidance in
Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 267-69 (1997), has been narrowed,
the Court’s discussion of the effect of the relief sought by the tribe in that case establishes
that, consistent with recent Supreme Court case law, the Tribes’ Complaint “is in fact
against the sovereign.” Virginia Office of Protection & Advocacy, 131 S. Ct. at 1639.

As in Coeur d’Alene, the declaratory and injunctive relief sought by the Tribes
would have the effect of “extinguish[ing] . . . the State’s control over a vast reach of . . .
waters long deeméd by the State to be an integral part of its territory.” 521 U.S. at 282.
As the Complaint’s claims for relief make clear, the Tribes seek to shift “substantially all
benefits of ownership and control . . . from the State to the Tribe.” Id. (“The suit seeks,
in effect, a determination that the [waters] in question are not even within the regulatory
jurisdiction of the State.”). The effect of the relief sought against the State is clear—the
Tribes seek “to bar the State’s principal officers from exercising their governmental
powers and authority over the disputed . . . waters.” Id. As in Coeur d’Alene, the Tribes’
Complaint names all of the members of OWRB, in whom the power to regulate and
control the use of waters in the State is vested. “Not only would the relief block all
attempts by these officials to exercise jurisdiction over [the waters of the Basins] but also

would divest the State of its sovereign control over [those waters.]” Id. at 283. Just as in
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Coeur d’Alene, a deterrrljnation that the Tribes’ requested relief would “caus[e] little or
no offense to [Oklahoma’s] sovereign authority and its standing in the Union would be to
ignore the realities of the relief the Tribe[s] demand.” Id. at 282. Thus, the Complaint
must be dismissed because “the state is the real, substantial party in interest,” and Ex
Parte Young does not apply. Id. (quoted authority omitted).

Additionally, as described more fully in Point IL.B, infra, the relief sought by the
Tribes is not only “prospective.” Instead, the Tribes seek a declaration that would
invalidate a century of Oklahoma water regulatory actions and fundamental provisions of
the 1974 Contract governing Sardis Lake, entered into by the United States and OWRB
years ago. Given that the Tribes are essentially seeking relief from alleged past wrongs,
the Ex Parte Young doctrine does not apply.

The Tribes have not mitigated the fundamental effect of their claims through the
ambiguous and severely qualified disclaimer inserted in the Complaint, that, although
they deny “the Board’s authority to issue permits, [they] will not challenge any current
use of water pursuant to any existing permits.” Complaint,  99(c)(1) (emphasis added).
This backhanded assurance merely underscores the Tribes’ effort to unseat Oklahoma
from any regulatory role and to leave at risk Oklahomans, whose permits may be
invalidated and have only the Tribes’ word they “will not challenge any current use”
under permits that its claims would invalidate as against all others and even as to
permitted rights not currently in use. Clearly all OWRB permits and all water use are
threatened. Nor do the Tenth Circuit’s decisions in Osage Nation v. ex rel. Oklahoma

Tax Comm’n, 260 Fed. Appx. 13, 15 (10th Cir. 2007), and Crowe & Dunlevy P.C. v.
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Stidham, 640 F.3d 1140, 1154 (10th Cir. 2011), or Judge DiGiusti’s decision in Wells
Fargo Bank v. Maynahonah, 2011 WL 3876519, No. CV -11-648-D (W.D. Okla. 2011),
support a waiver here. In those cases, the relief requested, while it related to prior official
actions, was only prospective in effect. Here, the Tribes seek remedies that will unsettle
a longstanding permitting regime and previously existing water and contract rights.’
Finally, the rationale underlying the Ex Parte Young doctrine will not be furthered
here. As the Supreme Court has noted, Ex Parte Young’s limited exception to the
sovereign immunity bar is “accepted as necessary to permit the federal courts to vindicate
federal rights.” Virginia Office of Protection & Advocacy, 131 S. Ct. at 1638. “The
doctrine strikes a delicate balance by ensuring on the one hand that states enjoy sovereign
immunity preserved for them by the Eleventh Amendment while, on the other hand,
‘giving recognition to the need to prevent violations of federal law.”” Osage Nation, 260
Fed. Appx. at 20 (citing Coeur d’Alene, 521 U.S. at 269). The federal remedy is simply
not needed here because the OWRB has recently initiated a state court adjudication,
consistent with the McCarran Amendment, 43 U.S.C. § 666, which provides a
congressionally authorized mechanism to vindicate any federal rights the Tribes may
have. Cf. Seminole Tribe v. Fla., 517 U.S. 44, 74 (1996)) (“where Congress has

prescribed a detailed remedial scheme for the enforcement against a State of a statutorily

3 Given the Tribes’ long delay in seeking to oust State regulation, and Oklahomans’
century-long reliance on State water resource regulation, “standards of federal Indian law
and federal equity practice” preclude the Tribes from advancing its claims here. See City
of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 199 (2005) (equitable considerations
of laches, acquiescence and impossibility barred the Oneida Tribe’s claim that it could
exercise sovereign control over lands within the boundaries of the tribe’s former
reservation and avoid payment of city property taxes).
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created right, a court should hesitate before casting aside those limitations and permitting
an action against a state officer based upon Ex Parte Young.”). The waiver of immunity
under Ex Parte Young should not be “accepted as necessary” given the ready availability
of a Congressionally sanctioned remedy for the federal rights. Ex Parte Young does not
apply, and the Tribes’ Complaint must be dismissed under Rule 12(b)(1).

II. The United States and OWRB Are Necessary and Indispensable Parties
under Rule 19.

By asserting regulatory control over and a right to use the water resources within
the so-called Treaty Territory, the Tribes necessarily challenge the validity of long-
standing contracts between the United States and OWRB. As parties to the challenged
contracts, the United States and OWRB are necessary parties to an action intended to
establish water use and regulatory rights. The Tribes’ Complaint also challenges the June
2010 Transfer Agreement to which the OWRB is a party, threatening the interests of
OWRB under the agreement. The United States and OWRB are immune from suit and
cannot be joined. Hence, Rule 19 requires the Court to dismiss because, in equity and
good conscience, this action cannot proceed in the absence of the United States and
OWRB.

Rule 19(a) requires that a party be joined if “the court cannot accord complete
relief among existing parties,” or the absent party “claims an interest relating to the
subject of the action” and a judgment rendered in the party’s absence may “as a practical
matter impair or impede the person's ability to protect the interest; or leave an existing

party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
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obligations because of the interest.” Under Rule 19(b), “[i]f a person who is required to be
joined if feasible cannot be joined, the court must determine whether, in equity and good
conscience, the action should proceed among the existing parties or should be dismissed.”
In making this determination, courts consider 1) the extent to which a judgment rendered
in the person's absence might prejudice that person or the existing parties; 2) the extent to
which any prejudice could be lessened; 3) whether a judgment rendered in the person’s
absence would be adequate; and 4) whether the plaintiff would have an adequate remedy
if the action were dismissed for nonjoinder.

The Supreme Court has recently clarified the proper Rule 19 analysis in this
context, i.e., when the absent party is a sovereign entity. See Philippines v. Pimentel, 553
U.S. 851 (2008). When, as here, “sovereign immunity is asserted, and the claims of the
sovereign are not frivolous, dismissal of the action must be ordered where there is a
potential for injury to the interests of the absent sovereign.” Id. at 867 (emphasis added);
see also Northern Arapahoe Tribe v. Harnsberger, 660 F. Supp. 2d 1264, 1280 (D. Wyo.
2009) (when sovereign immunity is asserted by an absent party, “the discretion otherwise
afforded this Court in balancing the equities under Rule 19(b) is to a great degree

circumscribed, and the scale is already heavily tipped in favor of dismissal”).
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A. The Tribes’ claims challenge federal statutes and contracts regarding
federally created and controlled water projects and threaten the United
States’ interests.

The Tribes’ Complaint does not name the United States even though 1) the Tribes
assert that the United States holds the Tribes’ water resources in trust, see Complaint |
36, 41, and 2) the United States claims an interest in the water resources and storage
projects at issue because the United States, pursuant to specific congressional
authorization, constructed the federal reservoirs at issue in the Complaint, and has entered
into contracts with state and local administrative agencies in accordance with the
congressional authorization. The United States thus has a direct interest in the issues
raised in the Tribes’ Complaint. The Tribes’ claims to own and regulate the waters of the
alleged “Treaty Territory” would disrupt water use and regulatory regimes contemplated
by the statutory authority and implementing contracts for the projects to which the United
States is a party. These contracts, and the United States’ interests, are described in turn.

1. Sardis Reservoir (Kiamichi Basin)

The Sardis Reservoir was constructed by the Corps pursuant to the Flood Control
Act of 1962, Pub. Law 87-874, 76 Stat. 1173. The construction of Sardis Reservoir was
authorized “substantially in accordance with the recommendations of the Chief of
Engineers in Senate Document Numbered 145.” Id. In Senate Document 145, the
Secretary of the Army recommended the construction of Clayton Lake, later renamed
Sardis Reservoir, “in the headwaters of the Kiamichi River for flood control, water

supply, recreation, and fish and wildlife purposes.” See Senate Doc. 145, xi, 87th Cong.,
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2d Session (1962). Congress further explained that the “Kiamichi River Basin offers an
excellent potential source of future water supply for the central Oklahoma-north Texas
region.” Id. at 15. The report also stated that “[t]he metropolitan centers of Oklahoma
City, Dallas, and Forth Worth northwest and southeast, respectively, of the Kiamichi
River Basin, are going to need additional water supplies to sustain the anticipated
growth.” Id. at 204.

Under the Flood Control Act, the Corps was authorized to and did enter into
“written partnership agreement[s]” with State and local interests for repayment of
construction costs in return for storage capacity within the reservoir. See 42 U.S.C. §
1962d-5b(a)(1). Pursuant to this legislative grant of authority, in 1974 the Corps entered
into an agreement with the Water Conservation Storage Commission of the State of
Oklahoma to build the Sardis Reservoir.* 1974 Contract attached as Exhibit 1. In the
1974 Contract, the Corps agreed to construct Sardis Reservoir for present and future
water supply storage, and OWRB, the “User” under the Contract, agreed to repay the
Corps in fifty consecutive annual payments and to pay future operating costs of the lake.
1974 Contract at 4.

Although the Corps delegated certain rights and interests to the OWRB, the Corps
retained important rights and interests, including the rights to “operate and maintain the
Project,” id. Art. 3, maintain a minimum downstream release through the gates of the

dam, Article 1(b)(c), and, to “take such measures as may be necessary in the operation of

* The Water Conservation Storage Commission was sunsetted by the Oklahoma
Legislature in 1979 and, “all existing obligations of the Oklahoma Water Conservation
Storage Commission [were] assumed by the [OWRB].” 82 O.S. § 1085.38.

10
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the Project to preserve life or property, including the right not to make downstream
releases during such periods of time as is deemed necessary in its sole discretion, to
inspect, maintain, or repair the project.” Id. The Contract also specifically vests
authority in the Corps to approve any assignments of the 1974 Contract. See Article 10.

The Tribes’ claims to regulatory authority and right to use the waters of Sardis
Reservoir threaten the United States’ rights to use and prescribe the regulatory regime for
water in Sardis Reservoir, as well as the United States’ interests in the 1974 Contract
governing the management of the Reservoir.

2. Hugo Reservoir (Kiamichi Basin)

Consistent with the federal plan to develop the Kiamichi Basin, Hugo Reservoir
was authorized by the Flood Control Act of 1946 for flood control, water supply, water
quality, recreation, and fish and wildlife uses. Pub. L. 79-526, 60 Stat. 641. The Corps
began construction of Hugo Reservoir in 1967, and construction was completed in 1974.
The Corps continues to operate Hugo Reservoir.

As with its 1974 Contract with the OWRB, the United States has interests in its
contract with the Hugo Municipal Authority and interests in the project itself. Pursuant
to the Flood Control Act, the Corps entered into a water storage supply contract with the
Hugo Municipal Water Authority in 1972, which was approved in 1974. See Hugo
Contract attached as Exhibit 2. The Hugo Municipal Authority is an Oklahoma public
water trust formed for the benefit of the City of Hugo, Oklahoma. The United States’
contract with the Authority provides that the Authority has the right to utilize a fixed

percentage of the storage space in the project “to impound water for water quality control

11
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and present and anticipated future demand or need for municipal and industrial water
supply.” Hugo Contract, Art. 1(b)(1). The Hugo Contract also provides the Hugo
Municipal Authority with the “right to withdraw water from the lake.” Id. Art. 1(b)(2).
The United States reserved to itself the “right to maintain downstream releases to meet
established water requirements . . . and the rights to take such measures as may be
necessary in the operation of the Project to preserve life or property.” Id. Art. 1(c). The
contract provides that the Authority must acquire water rights under state law, and it
further vests in the Authority “sole responsibility” over the “regulation of the use of water
withdrawn or released.” Id. Art. 2. By asserting regulatory control over and the right to
use water resources within the Kiamichi Basin, which includes the Hugo Reservoir, the
Tribes’ claims necessarily threaten the United States’ interest in effectuating its
agreement with the Hugo Municipal Authority.’

B. By challenging the 1974 Contract, the Tribes’ Complaint threatens the
OWRB’s interests.

The Tribes’ Complaint seeks to circumvent the need to name the OWRB itself by
purporting to bring claims against the OWRB Defendants. As discussed under Point I,
above, the Tribes’ Complaint seeks relief that is, fundamentally, against the State. Thus,
the Tribes’ Complaint is barred by sovereign immunity. The fact that the Tribes’

Complaint is essentially against the State is further demonstrated by OWRB'’s interests,

> Although the Tribes do not specifically challenge the withdrawal of water from McGee
Creek Lake, the Tribes’ alleged “Treaty Territory” includes the Clear Boggy Basin,
which includes McGee Creek and, consequently, McGee Creek Lake. The Tribes’
claims, therefore, also threaten the United States’ interest in effectuating the statutes and
federal contracts governing the administration of the McGee Lake, a project of the
Bureau. See Pub. L. 94-423 § 705(d).
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which are threatened by the Tribes’ Complaint, specifically OWRB’s interest in the 1974
Contract regarding water storage at Sardis Reservoir, and OWRB’s interest in the June
2010 Transfer Agreement with the Water Trust.

1. OWRB'’s interest in the 1974 Contract.

The OWRB is a contracting party to the 1974 Contract, and its interests in that
contract are threatened by the Tribes’ Complaint. The 1974 Contract states:
“[R]egulation of the use of water withdrawn or released from the aforesaid storage space
shall be the sole responsibility of the User.” 1974 Contract, Article 2. Although the 1974
Contract does not purport to grant OWRB (the “User”) water rights, the Contract does
autﬁorize OWRSB to “withdraw water from the lake” subject to certain rights reserved to
the United States. See id. Art. 1(b)(2), (¢). And OWRB is “responsible for operation and
maintenance of all installations and facilities which it may construct for the diversion or
withdrawal of water, and shall bear all costs of construction, operation and maintenance
of such installations and facilities.” Id. Art. 3.

2. OWRB’s interest in the 2010 Transfer Agreement.

Under the 1974 Contract, OWRB may assign its rights. Consistent with this
authorization, in June 2010, OWRB agreed to “transfer its rights to use the conservation
storage capacity together with all its obligations under the 1974 Contract to [the Trust].”
See June 2010 Transfer Agreement, p. 3, attached as Exhibit 3. In return, the Trust
agreed to assume OWRB’s payment obligations to the United States. Id. Additionally,
OWRB agreed that the Trust would “be able to utilize the rights to use the conservation

storage capacity in Sardis Reservoir.” Id. The Tribes’ request that this Court invalidate
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the June 2010 Transfer Agreement and enjoin any further action on the June 2010
Transfer Agreement thus directly threatens OWRB’s interests in effectuating assignment
of the 1974 Contract. The Transfer Agreement cannot be invalidated without destroying
OWRB?’s rights under the Agreement. Yet, OWRB is not, and cannot be made, a party to
this case.

C. The United States and the OWRB claim interests relating to the subject of the
action but cannot be sued and are thus indispensable parties.

The Tribes cannot seek judicial relief that implicates and conflicts with statutorily
authorized federal contracts without bringing the contracting parties before the Court.
Yet, the Tribes have not and indeed cannot join the contracting parties because of their
sovereign immunity from suit. Thus, the Tribes’ Complaint must be dismissed under
Rules 19 and 12(b)(7).

1. The Tribes have failed to join necessary or required parties.

Rule 19(a) requires that a party be joined if “the court cannot accord complete
relief among existing parties,” or the absent party “claims an interest relating to the
subject of the action” and a judgment rendered in the party’s absence may “as a practical
matter impair or impede the person's ability to protect the interest; or leave an existing
party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations because of the interest.” Fed. R. Civ. P. 19(a). Here, the United States and
the OWRB are necessary or “required” parties because they “claim[] an interest relating

to the subject of the action,” i.e., the rights and obligations created by federal
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authorizations, and a judgment rendered in their absence may “as a practical matter
impair or impede the person's ability to protect the interest.” Fed. R. Civ. P. 19(a)(B)(i).

a. The federal and state parties to the federal construction and operation
contracts are necessary.

The United States and OWRB are necessary parties because the Tribes’ Complaint
challenges decisions made by the United States pursuant to federal statutes that are
reflected in federal contracts described in Points ILA & B, supra. It is black letter law
that contracting parties are necessary. See Navajo Tribe of Indians v. New Mexico, 809
F.2d 1455, 1472 (10th Cir. 1987) (“[A]ll parties to an instrument must be present, else it
may not be canceled.”); Paiute-Shoshone Indians v. City of Los Angeles, 2007 U.S. Dist.
LEXIS 10590, *57 (E.D. Calif. 2007) (United States necessary and indispensable because
the “central issue is the legality of the United States’ actions.” (quoted authority
omitted)).

b. The OWRB, as a party to the June 2010 Transfer Agreement, and the
United States, as an intended beneficiary, are both necessary.

The OWRB is a necessary, or “required,” party to the Tribes’ challenge to the
validity of the 2010 Transfer Agreement because OWRB is a party to the 2010 Transfer
Agreement. A decision regarding the validity of that contract in OWRB’s absence will
be prejudicial to OWRB’s interests. The United States also has an interest in the Tribe’s
challenge to the 2010 Transfer Agreement because that agreement (i) provides that the
Water Trust will make the substantial payments to the United States required under the

1974 Contract, and (ii) is contingent upon the Corps’ approval. A decision by this Court
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regarding the validity of the 2010 Transfer Agreement, in the absence of the United
States is clearly prejudicial to the Corps’ interests.

2. This case cannot proceed in equity and good conscience in the absence of
the United States or the OWRB.

The United States and the OWRB are immune from suit and cannot be joined.
This case cannot proceed in equity and good conscience in their absence and thus those
parties are indispensable. Courts construing Rule 19 in similar contexts have concluded
that contracting parties are necessary and indispensable. For example, the Tenth Circuit
recognized that contracting parties are both necessary and indispensable parties when a
third party challenges the underlying contract. In Tewa Tesuque v. Morton, 498 F.2d
240, 242 (10th Cir. 1974), members of the Tesuque Pueblo, an Indian tribe, brought suit
against federal officials for approving a contract entered into between the Pueblo and a
development company (“Sangre”). The plaintiffs named the development company as a
defendant, but did not name the Pueblo. In concluding that the Pueblo was an
indispensable party, the Tenth Circuit first explained that, “[a]s lessor of the lease
agreement entered into with Sangre, the Pueblo certainly will be affected if the lease is
cancelled.” Id. at 242. The court concluded the Pueblo would be prejudiced by a
judgment in its absence: “If the lease is cancelled [the Pueblo] would lose its rental
income to be derived therefrom, together with employment opportunities for its
members.” Id.

The Tenth Circuit concluded that the prejudice to the absent party could not be

lessened if the lease was cancelled, that its relief would not be adequate because “it may
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very likely invite additional lawsuits.” and that the plaintiff had an alternate remedy,
bringing suit in tribal court. Id. at 243. Here, both absent sovereigns are parties to
contracts that the Tribes’ Complaint implicitly or explicitly challenges, who will all be
prejudiced by a decision in their absence, and all the sovereigns will be present in the
state court adjudication. Thus, consistent with Tewa Tesuque, the absent sovereigns are
indispensable, and the Complaint must be dismissed.

Courts also have concluded that, when the validity of the United States’ actions is
challenged, the United States is a necessary party, and, under the circumstances here, is
indispensable. The Tenth Circuit, in Navajo Tribe, 809 F.2d at 1473, concluded that the
United States was an indispensable party in an action where the Navajo Nation
(“Nation”) sought to establish its title to certain unallotted lands. The Nation sought to
“cancel and set aside all patents, grants, assignments, leases, and other conveyances made
or done pursuant to [relevant acts and executive orders].” Id. at 1471 (quoted authority
omitted). The court held that the Nation’s “claims against the remaining defendants are,
in reality, challenges to the validity of the transactions by which the United States
assumed title to the subject land.” Id.

Relying on Tewa Tesuque, the Navajo Tribe court reiterated: “It is a fundamental
principle of law that an instrument may not be cancelled by a Court unless the parties to
the instrument are before the court.’_’ Navajo Tribe, 809 F.2d at 1472 (citation omitted).
The Tenth Circuit upheld the district court’s determination that the United States was
indispensable because: 1) the claims against the non-federal defendants rested on

documents of title derived from the United States; 2) the Nation sought to cancel all such
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documents; 3) parties to an instrument must be present before the court before the
instrument can be cancelled; and 4) the validity of a deed or patent issued by the United
States cannot be questioned in a suit by a third party against the grantee. Id.

Tﬁe court then concluded that the factors under former Rule 19(b) were met.
Prejudice to the United States was clear: “A finding in the Government’s absence that
title to the reservation created by [the executive orders] is vested in the Tribe when the
United States claims title to much of that land undoubtedly prejudices the latter’s
interests.” Id. Prejudice to the United States could not be lessened or avoided because
title to the reservation lands “must be decided entirely or not at all.” Id. The court
further found that a judgment rendered in the United States’ absence would not be
adequate given the large land holdings claimed by the United States. Id. at 1472-73.
Although the court conceded that, if the case was dismissed, the Nation would have no
remedy, it concluded that the lack of remedy did not preclude a finding of
indispensability. Id. at 1473.

Application of Rule 19’s four factors and relevant case law to the Tribes’
Complaint compels the conclusion that the absent parties’ interests will be affected by a
judgment rendered by this Court, and consequently, the United States and the OWRB are
indispensable. Here, the absent sovereigns’ claims ‘“‘are not frivolous” and thus
“dismissal of the action must be ordered.” Pimentel, 553 U.S. at 867. Before addressing
Rule 19(b)’s first three factors, this brief addresses Rule 19(b)’s fourth factor, availability

of an alternative remedy, because that factor is especially compelling here given the fact
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that OWRB has initiated a general stream adjudication in state court. Thus, the Tribes’
claims can and should be decided in an alternate forum.

a. OWRB’s recently initiated general stream adjudication is an adequate
remedy.

The Tribes have an adequate alternative remedy—the general stream adjudication
initiated by the OWRB. The adjudication petition names, among others, the United
States, on behalf of the Tribes. The Tribes may also intervene in the adjudication, if they
so choose. See Sierra Club v. Yeutter, 911 F.2d‘ 1405, 1418-19 (10th Cir. 1990). The
general stream adjudication will determine the relative rights of all of the claimants in the
Basins, including any rights of the Tribes. See Colorado River Water Conservation Dist.
v. United States, 424 U.S. 800, 817 (1976).

This remedy is adequate and has Congress’ imprimatur. See McCarran
Amendment, 43 US.C. § 666. Importantly, OWRB has initiated the state court
adjudication and the United States’ immunity from suit poses no bar to the state general
stream adjudication because the McCarran Amendment provides a waiver of the United
States’ sovereign immunity. Thus, the absent sovereign entities are parties to the general
stream adjudication.

b. The absent sovereigns will be prejudiced by a decision in their absence.

With respect to Rule 19°s first factor, the United States and the OWRB will be
prejudiced by a decision rendered in their absence. As discussed above, the Tribes’
Complaint calls into question the validity of thé United States’ actions and the numerous

contracts, spanning nearly 40 years, questions which cannot be decided in the contracting
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parties’ absence. Tewa Tesuque, 498 F.2d at 242. Here, one of the “key issue[s]” is
whether congressional authorization, and subsequent contracts, allowing state and local
entities to use and regulate water resources are valid. Paiute-Shoshone Indians, 2007
U.S. Dist. LEXIS 10590, *44. Consequently, a “central issue [raised by the Tribes’
Complaint is] the legality of the United States’ actions.” Id. at *57 (quoted authority
omitted). Regardless of how this Court would decide this issue, the United States is
indispensable because “the government’s liability cannot be tried behind its back.”
Nichols v. Rysavy, 809 F.2d 1317, 1333 (8th Cir. 1987) (quoted authority omitted).

In this same vein, OWRB will be prejudiced by a decision in OWRB'’s absence.
The Tribes’ Complaint expressly and impliedly challenges OWRB’s ability to use and
regulate waters in Sardis Reservoir. See Spirit Lake Tribe v. North Dakota, 262 F.3d 732,
747 (8th Cir. 2001) (“when the government claims an interest in land that squarely
conflicts with the interest of a Tribe, the government’s presence in litigation is nearly
always required to assure the proper and effective adjudication of the dispute”).
However, the 1974 Contract authorizes OWRB to withdraw water from Sardis Reservorir,
and to regulate the use of that water. In addition, OWRB, as signatory to the June 2010
Transfer Agreement, is clearly necessary and indispensable to the Tribes’ challenge to
that agreement. Essentially, the Tribes’ Complaint seeks to prevent OWRB from
transferring its rights under the 1974 Contract to the Water Trust undef which the Trust
agreed to make substantial payments that OWRB otherwise must pay. If the Transfer

Agreement is cancelled by this Court, the OWRB would lose the benefits of that
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agreement. Thus, the OWRB’s interests unquestionably will be prejudiced by a decision
by this Court in its absence.

The United States is also indispensable to the Tribes’ challenge to the June 2010
Transfer Agreement. The Tribes seek a declaration that the June 2010 Transfer
Agreement is contrary to federal law. The Trust undertakes in the Transfer Agreement to
make the “User’s” payments to the Corps, and the Corps has taken the position that its
approval is required. A decision by this Court regarding the validity of the June 2010
Agreement, in the absence of the Corps, would be prejudicial to its interests in
determining the propriety of the assignment and could lead to inconsistent results if this
Court and the Corps reached different conclusions.

The Tribes seek, in effect, to have the United States “reinstated” as trustee of
water rights which for many decades have not been treated as federally protected. Such
an imposition of trust duties would be inconsistent with the United States’ past actions. If
the Tribes prevail the State and its agencies or other local entities would be ousted from
regulatory functions and the Tribes or “the United States would be reinstated as trustee
over the [water resources] with the concomitant presumption of fiduciary responsibility,
and could also be subject to claims for damages by the present owners.” Nichols, 809
F.2d at 1333. Such a conclusion would be prejudicial to the United States and OWRB
and cannot be reached in their absence. See Tewa Tesuque, 498 F.2d at 242 (Pueblo
would be prejudiced by a judgment in its absence because “[i]f the lease is cancelled it

would lose its income to be derived therefrom”).
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c¢. This Court cannot minimize the prejudice to the absent sovereigns.

There is no way to lessen the prejudice to the absent parties. The Tribes’
Complaint raises “all or nothing” challenges to Oklahoma’s regulation of water within
the alleged “Treaty Territory.” The Tribes’ ability to regulate and use the water resources
in the “Treaty Territory” is an outcome that “must be decided entirely or not at all.”
Wyandotte Nation v. Unified Gov’t Wyandotte Cnty., 222 F.R.D. 490, 504 (D. Kan. 2003)
(quoted authority omitted). Accordingly, this Court cannot fashion a remedy to reduce
the risk of prejudice to the United States or OWRB.

d. A judgment rendered in the sovereigns’ absence will be inadequate.

A judgment entered in these parties’ absence will also be inadequate. As the case
law makes clear, this factor “is not intended to address the adequacy of the judgment
from the plaintiff’s point of view. . . . Rather, the factor is intended to address the
adequacy of the dispute’s resolution.” United Keetoowah Band of Okla. v. Kempthorne,
630 F. Supp. 2d 1296, 1304 (E.D. Okla. 2009). Here, a judgment will not be adequate
because a judgment rendered in the absence of the United States or the OWRB may
invite additional litigation. See Tewa Tesuque, 498 F.2d at 243.

For example, if the Court were to conclude that the United States improperly
authorized the OWRB or the Hugo Municipal Authority to use and regulate water
resources in the purported “Treaty Territory,” the Tribes arguably have a breach of trust
claim against the United States. If, on the other hand, the Court were to conclude that the
Hugo Municipal Authority lacks the ability to use and regulate the water in Hugo Lake, it

may seek recourse against the United States. Similarly, if the Court were to conclude that
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OWRB lacks the ability to use and regulate water in Sardis Reservoir, OWRB may seek
recourse against the United States.

To the extent that the Tribes, the United States, or the OWRB claim regulatory
authority over water resources within the Tribes’ former “Treaty Territory,” those claims
are based on documents of title derived from the United States. See Navajo Tribe, 809
F.2d at 1472. By asserting regulatory control over the water resources in the alleged
Treaty Territory, the Tribes implicitly seek to cancel all or portions of those agreements;
however, the parties to an instrument must be present before the court before the
instrument can be cancelled. Id. And, where, as here, OWRB and the Tribes are
asserting “‘competing claims” to regulatory authority over and use of water resources, the
OWRB is a necessary and indispensable party. Spirit Lake Tribe, 262 F.3d at 747.

CONCLUSION

At its core, the Tribes’ Complaint seeks to upset jurisdictional and regulatory
authorities that underlie the creation and operation of the very bodies of water the Tribes
seek to regulate. The Tribes therefore have not demonstrated a valid waiver of the
OWRB Defendants’ sovereign immunity, and the Tribes’ Complaint must be dismissed
under Federal Rule of Civil Procedure 12(b)(1). Moreover, rights of sovereigns, the
United States and OWRB, including their rights in statutorily authorized contracts to
which they are parties, would be adversely affected by the relief the Complaint requests.
As the Supreme Court recently reaffirmed: “A case may not proceed when a requiréd-
entity sovereign is not amenable to suit.” Pimentel, 553 U.S. at 867. Thus, the

Complaint must be dismissed under Federal Rules of Civil Procedure 19 and 12(b)(7).
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EXHIBIT 1

Contract between the United States of America and the Water Conservation Storage Commission
of the State of Oklahoma for Water Storage Space m Clayton Lake, dated February 16, 1974
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i ' : CONTRACT BETWEEN THE UNITED STATES OF AMERICA
‘ AND
THE WATER CONSERVATION STORAGE COMMISSION
oF
"THE STATE OF OKLAHOMA
FOR
WATER STORAGE SPACE IN CLAYTON LAKE

- 0 N

: THIS CONTRACT, entered into this sg day of . £z -,
1974, by and between THE UNITED STATES OF AMERICA (hereinafter
called the "Government") represented by the Contracting Officer

executing this contract, and THE WATER CONSERVATION STORAGE COM-
MISSION OF THE STATE OF OKLAHOMA (hereinafter called the "User");

WITNESSETH THAT:

'WHEREAS, the Flood Control Act of 1962 (Public Law 87-874,
87th Congress), authorized the construction, operation, and
maintenance of the Clayton Lake on Kiamichi River, Oklahoma,
(hereinafter called the "Project"); and

WHEREAS, the User desires to contract with the Government
for the use of storage included in the Project for municipal
and industrial water supply, and for payment of the cost there-
of in accordance with the provisions ot the water supply AcCt
of 1958, as amended (43 USC 390b-f); and

WHEREAS, the User is empowered so to contract with the
Government and is vested with all necessary powers for accom-
plishment of the purposes of this contract, including those
required by Section 221 of the Flood Control Act of 1970 (42

USC 1962d-5h) ;

2 NOW, THEREFORE, the Government and the User agree as fol~
ows: .

ARTICLE 1 - Waterxr Storage'Space.

(a) Project Construction. The Government, subject to the,
directions of Federal law and any limitations imposed thereby,
shall design and construct the Project so as to include therein
space for the storage of water by the User. '

RECEIVED CONTRACICR' S CUP%

APR2 91974
OKLA, WATER RESOURCES BOARD

EXHIBIT 1
Y
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(b) Rights of User.

(1) The User shall have the right to utilize an undivided .
100 percent (estimated to contain 297,200 acre~feet after adjust-
ment for sediment deposits) of the total storage space in the
Project between elevations 599.0 feet above mean sea level and
542.0 feet above mean sea level, which total storage space is
estimated to contain 297,200 acre-feet after adjustment for
sediment deposits. This storage space is to be used to impound
water for present and anticipated future demand or need for
municipal and industrial water supply. 47.678 percent (an
estimated 141,700 acre-feet) of the space which User has a
right to utilize is for present use water storage and 52.322
percent (an estimated 155,500 acre-feet) is for future use water
storage.

(2) The User shall have the right to withdraw water from
the lake, or to order releases to be made by the Government
through the outlet works, in the Dam, subject to the provisions
of Article l(c) and to the extent the aforesaid storage space
will provide; and shall have the right to construct all such
works, plants, pipelines, and appliances as may be necessary
and convenient for the purpose of diversion or withdrawails,
subject to the approval of the Contracting Officer as to design
and location. The grant of an easement for right-of-way, across,
in and upon land of the Government at the Project shall be by
a separate instrument in a form satisfactory to the Secretary
of the Army, without additional cost to the User, under the
authority of and in accordance with the provisions of 10 USC
266%. Subject to the conditions of such easement, the Usex
shall have the right to use so much of the Project land as may
reasonably be required in the exercise of the rights and
privileges herein granted.

(c) Rights Reserved. The Government reserves the right
to maintain at all times a minimum downstream release of 4 cubic
feet per second through the gates or spillway of the dam. The
Government further reserves the right to take such measures as
may be necessary in the operation of the Project to preserve
life or property, including the right not to make downstream
releases during such periods of time as is deemed necessary
in its sole discretion, to inspect, maintain, or repair the
Project.




Case 5:11-cv-00927-W Document 67-2 Filed 02/10/12 Page 4 of 20
(- - yo

(d) guality or Availability of Water. The User recognizes
that this contract provides storage space for raw water only.
The Government makes no representations with respect to the
quality or availability of water and assumes no responsibility
therefor, or for the treatment of the water.

ARTICLE 2 ~ Regulation of and Right to Use of Watexr. The regula-
tion of the use of water withdrawn or released from the aforesaid
storage space shall be the sole responsibility of the Usexr. The
User has the full responsibility to.acquire in accordance with
state laws and regulations, and, if necessary, to establish or
defend, any and all water rights needed for utilization of the
storage provided under this contract. The Government shall not
be responsible for diversions by others, nor will it become

a party to any controversies involving the use of the storage
space by the User except as such controversies may affect the
operations of the Government.

ARTICLE 3 - Operation and Maintenance. The Government shall
operate and maintain the Project and the User shall pay to

the Government a share of the costs of such operation and
maintenance as provided in Article 5. The User shall be
responsible for operation and maintenance of all installations
and racilities which it may -construct for the diversion or
withdrawal of water, and shall bear all costs of construction,
operation and maintenance of such installations and facilities.

ARTICLE 4 - Measurement of Withdrawal and Releases. The User
agrees to furnish and install, without cost of the Government,
suitable meters or measuring devices satisfactory to the
Contracting Officer for the measurement of water which is with-
drawn from the Project by any means other than through the
Project outlet works. The User shall furnish to the Government
monthly statements of all such withdrawals. Releases from the
water supply storage space through the Project outlet works shall
be made in accordance with written.schedules furnished by the
User and approved by the Contracting Officer and shall be subject
to Article 1l(c). The measure of all such releases shall be by
means of a rating curve of the outlet works, or by such other
suitable means as may be agreed upon prior to use of the water
supply storage space. :

ARTICLE 5 - Payments. In consideration of the right to utilize
the aforesaid storage space in the Project for municipal and
industrial water supply purposes, the User shall pay the follow-
ing sums to the Government:
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(a) Pégject Investment Costs.,

(1) The User shall repay to the Government, at the times
and with interest on the unpaid balance as hereinafter speci-
fied, which, as shown in Exhibit "A" attached to and made a
part of this contract, constitute the entire estimated amount
of the construction costs, including interest during construc-
tion, allocated to the water storage right acguired by the User
under this contract. -The interest rate to be used for purposes
of computing interest during construction and interest on the
unpaid balance will be determined by the Secretary of the
Treasury as of the beginning of the fiscal year in which con-
struction of the Project is initiated, on the basis set forth
in the Water Supply Act of 1958, as amended. Such interest
rate at the time of negotiation of this contract is 4.012 per-

cent. The User shall repay:

100 percent of the construction cost of .specific

water supply facilities, estimated at $ 103,000
66.22 percent of the total Project joint-use :

construction costs, estimated at _ 15,078,000
Interest durihg construction, estimated at 1,218,000

Total estimated anmount of~Project in-

vestment costs allocated to water supply $16,399,000

(2) The Project investment costs allocated to the storage
space indicated in Article 1(bh) (1) as being provided for present
demand is currently estimated at $7,877,000, on the basis of the
cost presented in Exhibit "A". The amount of the Project invest-
ment costs allocated to the storage for-present demand shall be
paid in 50 consecutive annual installments, the first of which
shall be due and payable within 30 days after the User is noti~
fied by the Contracting Officer that the Project is completed
and operational for water supply purposes. Annual installments
thereafter will be due and payahble on the anniversary date of
the first payment. Except for the first payment which will be
applied solely to the retirement of principal, all installments
shall include accrued interest on the unpaid balance at the
rate provided above. The last annual installment shall be
adjusted upward or downward when due to assure repayment of
all of the investment costs allocated to the storage for pre-
sent demand within 50 years.
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(3) The amount of the Project investment costs allocated
to the remaining portion of the storage space, that provided
for future use, is currently estimated at $8,522,000 on the
basis of the costs presented in Exhibit "A". No principal or
interest payment with respect to this storage for future water
supply is required to be made during the first 10 years follow-
ing the date the Project is operational for water supply pur-
poses, unless all or a portion of such storage is used during
this period. The amount to be paid for any portion of such
storage which is used shall be determined by multiplying the
percentage of the total storage for future water supply which
is placed in use by the total amount of the Project investment
costs allocated to future water supply. Interest at the rate
provided above will be charged on the amount of the Project
investment costs allocated to the storage for future water
supply which is not being used from the tenth (10th) year
- following the date the Project is operational for water supply

purposes until the time when such storage is first used. The
User may at its option pay the interest as it becomes due or
allow the interest to accumulate until the storage is used.
If the latter option is exercised, the interest will be com-
pounded annually and added to the principal amount. When any
portion ot the storage for future water supply is used, payment
of both principal and interxest for the portion used must be
started, and the amount of the Project investment costs allo-
cated thereto, with interest on the unpaid balance as provided
above, shall be paid within the life of the Project in not
to exceed 50 consecutive annual installments beginning within
30 days after the date of first use of such portion.

(4) An estimated schedule of annual payments for the
storage provided for present demand is attached as Exhibit
"B" of this contract. The annual payments as provided therein
shall be made until the actual construction costs of the
Project are determined. When the actual construction costs
of the Project are determined, the annual payments due there-
after will be adjusted to reflect any increase or decrease
in the actual cost, including interest during construction,
from the estimdted amounts shown in Exhibit "aA". Payment
schedules for the storage provided for future water supply
demands will be furnished by the Contracting Officer when
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use of such storage is started, and if based on estimated costs -
will be subject to revision when actual costs are known.

(5) If the User shall fail to make any of the aforesaid
payments when due, then the overdue payments shall bear interest
compounded annually at the applicable rate until paid. The
amount charged on payments overdue for a period of less than
one year shall be figured on a monthly basis. For example,
if the payment is made within the first month after being over-
due (31 to 60 days after the anniversary date), one month's
interest shall be charged. This provision shall not be con-

- strued as giving the User a choice of either making payments
when due or paying interest, nor shall it be construed as
waiving any other rights of the Government, at law or in
equity, which might result from any default by User.

(6) The User shall have the right at any time it so elects
to prepay the indebtedness under this Article 5(a), in whole or
in part, with accrued interest thereon to the date of such pre-~

payment.

(b) Major Capital Replacement Costs. The User will be re-
quired to pay 100 percent of the costs for any major capital
replacement of specific water supply facilities. J.n additaon,
the User shall pay to the Government up to 67.69 percent of
the costs of joint-use major capital replacement items. The
required repayment for joint-use costs will be commensurate
with the User's percentage of storage space presently in use.
. Payment shall be paid either in lump sum or annually with

interest on the unpaid balance. 1If paid annually, the first
payment shall be made with the first annual payment on the
Project investment costs becoming due after the date said
major capital replacement costs are incurred.

(c) Annual Operation and Maintenance Costs. The User

will be reguired to pay the annual experienced operation and main-
tenance costs of specific water supply facilities. In addition,
the User shall pay 34.1029 percent of the annual experienced joint-
use operation and maintenance costs of the Project until such

time as the storage for future water supply is used. As the
storage provided for future water supply demands is used, the
share of the annual experienced joint-use operation and mainte-
nance costs, which the User will be required to pay in addition
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to' the operation and maintenance costs of the specific water
supply facilities, will be increased commensurate with the
percentage of the water supply storage being used, up to a
total of 71.54 percent of such costs,

ARTICLE 6 ~ Construction Cost Adjustments. 2All construction
cost dollar amounts in this contract, including those in the -
appendices, are tentative only, based on the Government's

best estimates. They will be adjusted upward or downward by
the Contracting Officer when final construction costs become
. known, and the contract will be modified to reflect the adjust-

ments.

ARTICLE 7 - Duration of Contract. This contract shall be effec-
tive when approved by the Secretary of the Army and shall con- .
tinue in full force and effect for the life of the Project.

ARTICLE 8 - Permanent Rights to Storage. Upon completion of
payments by the User, as provided in Article 5(a) herein, the
User shall have a permanent right, under the provisions of the
Act of 16 October 1963 (Public Law 88-140, 43 USC 3%0e), to the
use of the water supply storage space in thé Project as provided
in Article 1, subject to the following:

(a) The User shall continue payment of annual operation
and maintenance costs allocated to water sunply.

(b) The User shall bear the coste allocated to water supply
of any necessary reconstruction, rehabilitation or replacement -
of Project features which may be required to continue satisfac~
tory operation of the Project., Such costs will be established
by the Contracting Officer. Repayment arrangements including
schedules will be in writing and will be made a part of this
contract.

(c) Upon completion of payments by the User as provided

" in Article 5(a) hereof, the Contracting Officer shall redeter-
nine -the storage space for municipal and industrial water supply,
taking into account such eguitable reallocation of reservoir
storage capacities among the purposes served by the Project as
may be necessary due to sedimentation. Such findings, and the
storage space allocated to 'municipal and industrial watexr supply,
shall be defined and described in an exhibit which will be made
a part of this contract. Following the same principle, such
reallocation of reservoir storage capacity may be fuxther ad-
justed from time to time as the result of sedimentation resurveys
to reflect actual rates of sedimentation and the exhibit revised
to show the revised storage space allocated to municipal and

industrial water supply.

(@) The permanent rights of the User under this contract
shall be continued so long as the Government continues to operate
the Project.. In the event the Government no longer operates the
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"PfOJect. such rights may be continued subject to the execution
of a separate contract, or additional supplemental agreement

providing for:

(1) continued operation by the User of such part of the
facility as is necessary for utilization of the water supply
storage space allocated to it;

(2) terms which will protect the publlc interest, and

‘ (3) effective absolvement of the Government by the User
from all liability 1n connection with such continued operation.

ARTICLE 9 - Release of Claims. The User shall hold and save the
Government, including its officers, agents and employees harmless
from liability of any nature or kind for oxr on account of any
claim for damages. which may be filed or asserted as a result of .
the storage in the Project, or withdrawal or release of water .
from the Project, made or ordered by the User or as a result of
the construction, operation, or maintenance of the facilities

and appurtenances thereto owned and operated by the User, pro-
vided, that this shall not be construed as obligating the User

to hold and save the Government harmless from damages or liability
resulting from the sole negligence of the Government or its
officers, agents, or employees and not 1nvolv;ng neglagence on
the part cf Uscr or its cfficers, agents, o1 EMPloyees. - The
User shall also hold and save the Government free from all water-
rights claims resulting from construction and operation of the

Project.

ARTICLE 10 -~ Agsignment. The User shall not transfer or assign
this contract or any rights. acquired thereunder, nor suballot
said water supply storage space oxr any part thereof, nor grant
any interest, privilege or license whatsoever in connection with
this contract, without the approval of the Secretary of the Army,
rovided that, unless contrary to the public interest, this re-
striction shall not be construed to apply to any water that may
be obtained from the water supply storage space by the User and
furnished to any third party or parties, nor any method of allo-

cation thereof.

ARTICLE 11 - Officials Not to Benefit. No member or delegate to
Congress, or Resident Commissioner, shall be admitted to any share
or part of this contract, or to any benefit that may arise there-
from; but this provision shall not be construed to extend to this
contract if made with a corporation for its general benefits.

ARTICLE 12 - Covenant Against Contingent Fees. The User warrants
that no person or. selling agency has been employed or retained -
to solicit or secure this contract upon an agreement or understand-
ing for a commission, percentage, brokerage, or contingent fee
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excepting bona fide employees or bona fide established commercial
or sell;ng agencies maintained by the User for the purpose of
securing business. For breach or violation of this warranty the
Government shall have the right to annul this contract without
liability or, in its discretion to add to the contract price or.

. consideration, or otherwise recover the full amount of such com-

mission, percentage, brokerage or contingent fee.

ARTICLE 13 ~ Environmental Quality. During any construction,
operation, and maintenance by User of any facilities, specific
actions will be taken to control environmental pollution which
could result from.such activity and to comply with applicable
Federal, State and local laws and regulations concerning environ-
mental pollution., Particular attention should be given to (1)
reduction of air pollution by control of burning, minimization of
dust, containment of chemical vapors, and control of engine exhaust
gases, and of smoke from temporary heaters; (2) reduction of water
pollution by control of sanitary facilities, storage of fuels and
other contaminants, and control of turbidity and siltation from
erosion; (3) minimization of noise levels; (4) onsite and offsite
disposal of waste and spoil; and (5) prevention of landscape
defacement and damage. .

_'ARTICLE 1l4 - Federal and State Laws.

(a) In acting under its rights and obligations hereunder,
the User agrees to comply with all applicable Federal and State
laws and regulations, including but not limited to the provisions
of the Davis-Bacon Act (40 USC 276a et seq.); the Contract Work
Hours and Safety Standards Act (40 USC 327-333); and Title 29,
Code of Federal Regulations, Part 3.

(b) The User furnishes, as part of this contract, an
assurance (Exhibit C) that it will comply with Title VI of the

Civil Rights Act of 1964 (78 sStat. 241, 42 USC 20004, et seq.)

and Department of Defense Directive 5500.l1l1l issued pursuant
thereto and published 1n Part 300 of Title 32, Code of Federal

Regulations.

(c) The parties agree that this contract is not an obligation
for which the full faith and credit of the State of Oklahoma is
pledged. Nothing herein shall be construed as legally obligating
the Oklahoma Legislature to make any appropriation of funds.

Y ﬂ,é.'g.g.h

ARTICLE 15 - Definitions.

(a) Joint-use costs - The costs of features used for any
two or more project purposes.

Rev 13 Mar 74
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{b) Project investment costs - The in:Lt:.al cost o tgx q’x]*'oéh
ject, including: land acquisition; construction; interest during
construction on the value of land, labor, and materials used for
planning and construction of the Progect.

(c) Speciflc costs - The costs of project features normally
serving only one particular project purpose.

(d8) Interest during construction -~ An amount of interest which
. accrues on expenditures for the establishment of Project services
dur;ng the period between the actual outlay and the time the Pro-
ject is first made available to User for water storage.

ARTICLE 16 -~ Approval. This contract is subject to the written
approval of the Secretary of the Army, and shall not be binding

until so approved.

IN WITNESS WHEREOF, the parties have executed this contract
as of the day and year first above written,

APPROVED. THE UNITED STATES OF AMERICA

e d? %»7 By

Secretarv of the Army

-

OBN G. DRISKTTN,

olonel, Corps of Engineers
District Engineer

DATE: O APR 1974 . Contracting Officer

THE WATER CONSERVATION STORAGE
: COMMISSION OF THE STATE OF
SEAL OKLAROMA
2

By m/?/%—a«- ¢ A0

Cﬁalrmyf Lloyd E. Church, D.D. S.

ATTEST:

By " g /Acﬁ"”“ow/

0. B. Saunders, Secretary
It is my opinion that this contract is within the authorlty of
the contracting agency and in reaching this conclusion I have con-
sidered the effect of Section 221 of the Flood Control Act of
1970 (42 UsC 1962d-5b).

OKLAHOMA

-]l0~
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CERTIFICATE

1, 0. B. Saunders . hereby certify

that I am the Secretary , Of

the Water Conservation Storage Commission of the State of Okla-~

homa, named as User herein; that Lloyd E. Church

who signed this contract on behalf of the User was then

Chairman - of said Water Conservation Storage

Commission; that said contract was duly signed for and on behalf
of said User by authority of its gover.;ning body, and is within
the scope of its 1ega1'powers.

IN WITNESS WHEﬁEOF, I have hereunto affixed my hand the

seal of the Water Conservation Storage Commission of the State

of Ghiahoma, Lhis [t Gay of Fed- , 1974,

(Seal) . B Ay

0. B. Saunders

=11-
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EXRIBIT A

N ar Aty = mlue #0w 16 b iton b o v'.-l-n-'v-lau.v"c-m Cmsag e, e

I - RESERVOIR- STORACE

Percent of
Conservation
: Usable and Water
Feature Elevation Storare(l) Supply Storage
(ft MsSL) (ac 3]
Flood Control 607.0-599.0 ‘ 127,300
Conservation Storage 599.0-~542.0 297,200 100.00
Water Supply . 297,200 100.00
Oklahoma Water Conservation Storage Commission
:aitial 141,700 47.678
ture T 155,500 52.322
Total 424,500

(lj Storage remaining after 100 years sedimentation.

II - ALLOCATION OF ESTIMATED FIRST COST (2)

Flood Control $ 6,861,000
Water Supply:
Stcrage - 15,078,000
Conduit . 103,000
Recreation & Fish and Wildlife 4,260,000
Total $26,302,000

(2) First cost includes $102,000 for the present value of future recreation .

~a

facilities. Total first cost of Project is_$26,200,000
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Contract No. DACWSG-74=C&0134
EXHIBIT A (CONT)
1I1 - COSTS TO BE REPAID BY THE USER
FOR WATER SUPPLY
INITHAL USE: . - : .

Cost of 143,700 acre-feet of water supply storage

(47,6785 % $15,075,000)
Outlet works specific to water supply

Interest during construction ($7,292,000 x
4,012% x 1/2 of 4~year construction period)
TOTAL INVESTMENT -~ INITIAL USE

FUTURE USE:
Cost of 155,500 acre-feet of water supply storage

(52,322 x $15,078,00) _
Interest during construction ($7,889,000 x
4.012% x 1/2 of 4-year construction pericd)
TOTAL INVESTMENT - FUTURE USE

TOTAL INVESTMENT - INITIAL & FUTURE USE ,

= § 7,189,000

103, 000
§ 7,252,000

585,000
§ 7,877.000

= $ 7,889,000

- 633,000
§8, 522,000

e e ——

$16,1399,000

}
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EXHIBIT A (CONT)

IV ~ ALLOCATION OF ESTIMATED ANNUAL OPERATION,
MAINTENANCE AND MAJOR REPLACEMENT COSTS

Iten

.Operation &

Meintenauce:

Specific -Cost
Joint~Use Cost
Total

Major Reglacemeht:

Specific Cost
Joint-Use Cost
Total

" Sub-

i’resent Future total
$ : $
1,000 1,000
0,85 o (3) §_6,.15g(4)
1,850 66,750 . 128,600
800, ‘0 800
L2o (3) L80(4) 900
1,220 480 1,700

FC,REC,
F&WL Total
§

90,800 . 91,800
178,400

56,800 .
k2,600 270,200
1,900 2,700
400 1,300
2,300 4,000

(3) Based on 47,678 percent of join't,-uée cost allocated to water supply.
(4) Based on 52,322 percent of joint-use cost allocated to water supply.
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Contract No. DACWSS =74 = CE134

V - ANNUAL COSTS TO USER FOR

- INITIAL USE OF WATER SUPPLY STORAGE SPACE

Interest and amoxtization (5) 0.044847 x $7,4877'ooo
Operation and Maintenance (6)

Joint-Use

47,678% x T1.54% = 34,1007 x $178,400

Specific Facilities
100% x $1,000 .

Major Replacement (Estimated) (7)
Joint~Use
47.678% x 67.69% = 32,273% x $1,300 -

Specific Facilities
100% x $800

TOTAL ESTIMATED ANNUAL COST
(5) Based on 50 payment, 49 with interest.

= $353,257
- 60,850
- 1,000
- 420
- 800

« $416,327

(6) The first payment shall be due and payable on the date specified in
Article 5a(2). Payment due prior to availability of actual experienced

cost will be as shown,

(7) Major replacement cost are payable only when incurred.
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AMORTIZATION SCHEDULE

-

Contract No.
EXHIBIT B

-
»

5
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TO Taree CJSTCOOIOO'QQOOOO.O.OOQD.0.00 737700\)0
NUMEER OF PaYAENTSees vevvessessenee 50
INTEREST aATSJ PERCS?‘,T.l..'.OOOI..IC 0.012

ANAIL ALIUNT OF APPLICHATI S brliCE
PYAT N3, PAYHIET LISTEZEST mumdC C25T wLl3C C35T
% $ [ [
: 78773500
| 333257400 353237340 782375300
2 353257.09 301852, 57 51404043 7472333.57 .
3 353257.00 299790422 53466. 75 141887179
4 353257.00 2976454 14 55611.86 73€325349 3
5 383257.00 295413697 5754331 730841¢.92
6 353257, 00U 293093433 601€3.67 7245253.25
7 353257.035 .290€77+56 6257744 713267531
8 353257.00 238)1€3.95 65033405 711750747¢€
9 353257.00 " 2355574 €2 67699733 70498535433
12 353287.00 28244 1e5E 70413543 €373 472693
11 353257.30 23001'€4 45 73340655 €93€232.35
12 353..7.00 277078.Ca 7617336 6330053037
13 353287.00 274021474 7923F,. ¢ 6753315413
14 353257.00 270842482 824144 )0 6663403495
15 353257.09 267536437 8572C. €3 6532633.32
16 353257euv 204u9 725 6917475 E4935523e37
17 353257.00 260520417 9273Ce33 6400756474
13 353257.32 CEr7adNEL PCaETa LS R T Scirt TChd
i9 353257400 252929, 67 100357.31 E2S400) 099
29 . 353257400 243904456 1043526 4% 6UIYEdAIe 55 -
21 353257.02 BUUTITe 24 103537.2¢ 8391115443
22 353257.00 240363435 11287 3. 65 53758216484
23 © 353257.00 2358 34.06 11742294 576079 3.20
24 353257.00 231123.05 122133.95 563365995
25 353257.00 22622304 127033.96 851162579 -
‘26 353257.00 221126443 132130.57 5375495.42.
27 353257.00 215325436 1374314 64 5242063.7¢
28 353257.00 210311.60 1429454 40 5099 113435
29 353257.00 204576+ 63 143630437 4950433401
30 353257.00 $198611.57 15464543 4195798459
31 353257.00 19240720 160849.80 4634942.78
32 353257.00 185953.90 1675303.10 44676374 65
as. 3%3257.00 179241.10 174015. 30 4293624435
34 353257.00 172260. 21 180926479 4112627.59
as 3532%7.00 164995, &2 18805144 38 392436).21
B.l
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7377000
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INTEREST RATE, PERCENTecsessesccscee 4012

ANIL

PYAT N3,

AT IF

ﬂ?:‘:i‘ ICATISH

ALL2C C2ST ALL2C C25T

BALAECS

PAYMENT INTZREST

. L3 L3 $
35325750 1874454 63 198411.31 372555720
353257.2C 14283374 203¢E7.26 352439084
35325%7. w0 141413461 211535437 33130E2.28
353257.00 1329 1%.6¢% 22033734 3092714.91
353257,00 -124079.72 223177.23 2363537.63
383857eCy 114553413 €35371637 262318576
353257. 00 105321, 65 247935435 237723ve d]
353257, 00 ¥53744 45 25708%Z.52 2119234742 .
353257.00 85023+ 24 - 263223.76 1851112413
353257.00 . 74266430 273990.10 1572122.03
353257, 0C 83C73.32 2201%3.13 1231345435
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ASSURANCE OF COMPLIANCE WITH THE DEPARTMENT OF DEFENSE DIRBCTIVE
UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

OKTAHOMA WATER CONSERVATION STORAGE COMMISSION

(hereinafter called “Applicant-Recipient”)

HEREBY AGREES THAT it will comply with title VI
of the Civil Rights Act of 1964 (Public Law 88-352) and
all requirements imposed by or pursuant to the Directive
of the Department of Defense (32 Code of Federal
. Regulations Part 300, issued as Department of Defense
Directive 5500.11, 28 December 1964) issued pursuant
to that title, to the end that, in accordance with title VI
of that Act and the Directive, no person in the United
States shall, on the ground of race, color, or national
origin be excluded from participation in, be.denied the
benefits of, or be otherwise subjected to discrimination
under any program or activity for which the
Applicant-Recipient receives Federal financial assistance
from Department of the Army and HEREBY GIVES
ASSURANCE THAT it will immediately take any
" measures necessary to effectuate this agreement.

If any real property or structure thereon is provided or
improved with the aid of Federal financial assistance
extended to the Applicant-Recipient by the Department
of the Army, assurance shall obligate the
Applicant-Recipient, or in the case of any transfer of
such property, any transferee, for the period during
which the real property or structure is used for a
purpose for which the Fedsral financial assistance is
extended or for another purpose involving the provisicn
of similar services or benefits, If any personal property is
so provided, this assurance shall obligate the

2-[4-2¥

Applicant-Recipient for the period during which it
retains ownership or possession of the property. In all
other cases, this assurance shall obligate the Applicant-
Recipient for the period during which the -Federal
financial assistance is extended to it by Department of
the Army.

" THIS ASSURANCE is given in consideration of and for

the purpose of obtaining any and all Federal grants,
loans, contracts, property, discounts or other Federal
financial assistance extended after the date hereof to the
Applicant-Recipient by the Department, including
instaliment peyments after such date on account of
arrangements for Federal financial assistance which were
approved before such date. The Applicant- Recipient
recognizes and agrees that such Federal financial
assistance will be extended in geliance on the
representations and agreements made in this assurance,
and that the United States shall have the right to seek
judicial enforcement of this assurance. This assurance is
binding on the Applicant-Recipient, its successors,
transgferces, and assignees, and the person or persons
whose signatures appear below sre authorized to sign
this assurance on behalf of the Applicant-Recipient.

Sections IV and VII of Department of Defense Directive

5500.11 setting forth prohibited discriminatory actions

and compliance information is on the reverss hereof,
OKLAHOMA WATER CONSERVATION STORAGE
COMMISSION

Dated
(Applicant-Recipient)
f 76‘ ; ﬁ/@ é é
SWT Form §53
Rev 23 Jun 72 EXHIBIT C

PREVIOUS EDITIONS OF THIS FORM ARE ONSOLETE
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SECTIONS IV AND VII DEPARTMENT OF DEFENSE DIRECTIVE 5500.11

Iv. POLICY

A. GENERAL. No person in the United States
shall, on the ground of race, color, or national o1gin be
. excluded from participation in, be denied the benefits
. of, or be otherwise subjected to discrimination under
sny program to which this Directive spplies.

B. OR ION,

1. A recipient undir any program to which this
Directive applies may not, directly or through
contractual or other arrangements, on the ground of
race, color, or national orgin:

8. Deny an individual any service, financial aid, or
other benefit provided under the program;

b, Provide any service, financial aid, or other
benefit to an individual which is different, or is provided
in a different manner, from that provided to others

under the program;

c. Sub{:ct an Individual, to segregation or separate
treatment in any matter related to his receipt of any
service, financial aid, or other benefit under the

program; ,
d. Restrict an individual in any way in the

enjoyment of any advantage or privilege enjoyed by
otﬂ:r receiving any service, financial aid, or other benefit

under the program;

e, Trest an individua) differently from others in
determining  whether he satisfies any admission,
enrollment, quota, eligibility, membership or other
requirement or condition which individuals must meet in
order to be provided any service, financial aid, or other
benefit provided under the program.

f. Deny an individual an opportunity to participate
in the program through the provision of services or
otherwise or afford him an opportunity to do so which
is different from that afforded others under the
program. .

"2. A recipient, in determining the types of services,
financial aid, or other benefits, or facilities which will be
rovided under sny such program, or the class of
ndividuals to whom, or the situstions in which, such
services, financial ajd, othes benefits, or facilities will be

ovided under an

dividuals to be afforded an opportunity to pasticipate
in any such program, msy not, directly or through
contractual or other srrangements, utilize criteria or
methods of administration which have the effect of
- subjecting individuals to discrimination because of their
1ee, color, of national origin, or have the effect of
defeating or substantially impairing accomplishment of

the tives of the program as in Is of
pmm race, color, gr national ;‘ri'gip::t et

- comply voluntar

such program, or the class of

3. As used in this Section the services, financial aid,
or other benefits provided under a am recelving
Federal financial assistance shall be ed to include
any service, financial aid, or other benefit provided'in or
through s facilily provided with the ald of Federal
financial assistance.

4. The enumeration of s;}eciﬁc forms of prohibited
discrimination in this Subsection does not Lmit the
gen:p]ity of the prohibition in Subsection IV, A, of this

ection.

VII,Compliance Information

A, ﬂmuunmmm:fﬁfg Each responsible
Department official shall to the fullest extent practicable
seck the- cooperation of recipients in obtaining
compliance with this Directive and shall provide

assistance and Huidance to recipients to help them
ly with this Directive.

B. Compliance Reports. Each recipient shall keep
such records and submit to the responsible Department
official timely, complete and accurate compliance
reports at such times, and in such form and containin
such information, as the responsible Department offici
may determine to be necessary to enable him to
ascertain whether the recipient has complied or is
complying with this Directive. In the case of any
Ero am under which a primary recipient extends

ral assistance to any other recipient, such other
recipient shall also submit compliance reports to the
primary recipient as may be necessary to enable the
primary recmijent to camry out its obligations imposed

pursuant to this Directive.

C. ol . Each recipient’
shall permit access by the responsible Department
official during normal business hours to such of its

books. records, accounts, and other sources of
information, and its facilities as may be pertinent to
ascertain compliance with this Directive. Where any
information required of a recipient is in the exclusive
possession of any other institution or person and this
institution or person shall fail or refuse to furnish this
information, the recipient shall so certify in its report
and shall set forth what efforts it has made to obtain the
information.

D. Information to Bene jes and Participants,
Each recipient make available to participants,
beneficiaries, and other interested persons such
information regarding the provisions of this Directive
and jts applicability to the program under which the
reciplent receives Fedoral financial sssistance, and make
such information available to- them in such manner, as
the reaponsible Department official finds necessary to
spprise such perons of the protections agiinst
gkﬁcrht?hlﬁon assured them by the Act and this

ective, .
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

CHICKASAW NATION and
CHOCTAW NATION OF OKLAHOMA,

Plaintiffs, |
VS, Case No. CIV-11-927-W

MARY FALLIN, in the official capacity
as Governor of the State of Oklahoma; et al.

N S N N N N ot N’

EXHIBITS TO BRIEF IN SUPPORT OF THE OKLAHOMA WATER
RESOURCES BOARD’S MOTION TO DISMISS PURSUANT TO FED. R. CIV.
P. 12(b)(1), 12(b and 19

EXHIBIT 1 Contract between the United States of America and the Water
Conservation Storage Commission of the State of Oklahoma for Water
Storage Space in Clayton Lake, dated February 16, 1974

EXHIBIT 2 Contract between the United States of America and Hugo Municipal
Authority for Water Supply Storage Space in Hugo Lake, dated
October 30, 1972

EXHIBIT 3 Storage Contract Transfer Agreement between Oklahoma City Water
Utilities Trust and State of Oklahoma Water Resources Board, dated

June 15, 2010
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EXHIBIT 2

Contract between the United States of America and Hugo Municipal Authority for Water Supply
Storage Space in Hugo Lake, dated October 30, 1972
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CONTRALT BETWEEN THF WNITED STATES OF AMERICA

AND
HUGO. MUHICIPAL AUTHORITY
FOR

WATLR SUPPLY STORAGE SPACE IN HUGD LARE
TUIS CONTRACT, entered into this _3arhday ef  porgher » 1972, by |
and becireen THE WNITED STATLS GF AMERICA (herveinafrer called the "Government")
represc:.ted by the Contracting Qfficer executing this contract, and Hugo
Mimicipzl Authority, Oklahema, (hereinafrer called the "User");

WIDNZESTTH THAT: . - _
WYERTAS, tha Flood Contvol Act of 1946 (Pubiic Law 79-526, 85th Congress

2ol Sescro ) suchorized the construction, opevation, and maintenance of

the Hujc Peservoir on Kiamichi River, Oklahoma, (hereirafter called the

"Project"); and

WHERZAS, the User desires to centract with the Govermment for the
us2 of storagse inciuded in the Project for municipal and industrial water
ost thereof in accordance with the

provisions of the Water Supply Act of 1958, as amended (43 USC 330b-£); and

FUFEPEAS ) the TJear da empousved so o annivact with the Government and
i3 vestad w‘th z2l) necessarv powers for accomplistment of the vurpcses of
this coutract, including those recuired bv Section 221 of the Flond Contyol

Act of 19070 (’“ U8C 19624-5b):

. lov, THERE¥ORE, the Govercment and the User agree as follows:

ot

ARTICLE ! - Uater Stcrase Snace.

(2} Proiect Corsiruction., The Government, subiect to the directions
of Fed:sral law and any linmltations imposed thereby, shall desipn and
counstruzt the Project 30 as to include therein space for the storage of
water L the User, «

(L) Xiehts of User.
(i) The User shall have the right to utilize an wndivided 16,882
reream: {estinated %o contain 20,5320 acraz-fest after adjustment for
2 £ +he tot2l storvace srace in the Project Lelween

t chove rean ses le 3,0 feel 2bove rean sea
stovane spacn Is eotimaced to contain 221,500 acre-Feot
o 14 o ..:.C‘.\r-..c sraca ig to be nsed
r wotey qeelity control and pkusert znd anticinatad

elevaly sy
level, vhich to
after ’f’]i}x-'-\. .
to imposnd watey £

i d
sedinent derosits) o
I P Tave]l agrd 200
s i

|l
b4

EXHIBIT 2
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future denand or nezd for n"“‘cipn] and industrial water supply, 7.992
percent (an estimated 1,640 acre~feet) of the space which User has a
right to utilize is for present use water storage and 92,008 percent (an

estinated 18,880 acre-feet) is for future use water storage,

(2) The User shall have the right to withdraw water from the lake,

or to order recleases to be made by the Goverament through the outlet

;erks in the D, subiect to the provisions of Article l(c) and to the
extevt the aforesaid storage space will provide; and shall have the right
ts construct all such vorks, plants, pipelines, and appliances as nay be
necessary and convenient f£ny the purnese of diversion or vithdravals,
subject to the approval of the Contracting Dfficer as to design and
The prant of an easerent for right-of-vay,.across, in and uron
loand ¢f the Governmrent at the Proiect shall be by a separate Instrurent
in a ferm satisfactory to the Sdcretary cf the Ammy, without adéitional

st to cha- Mser, under the authority of and in accordance with the
cvisions of 10 USC 2669, Subject to the conditions of such eassnment,
the User shall have the rieht to use so ruch of the Project land a2s nav
reasonably be rcquiged in the exercise of the rights and orivilepes
herein granted, The User may, on the date the project is complete and
operational for water sunply purposes, commence using 1,640 acre-feet of
the storage space and mdy, thereafter, commence using all or any of the
remaining storage space at any time after giving the Contracting Officer
30 days notice in writiog;-specifying-the amount.and .date of usage.. . ___ _

izzaclicn,

{c) Richts Neserved. The Govermment reserves the righc to maintain
dovmnstrean releases to meet established water requirements through the
gates or spillway of the dan., The Goverment further reserves the right
to take such measures'as may be necessary in the operation of the

Project to preserve life or property.

(d) OQualitv or Availazbility of Water. The User recognizes that
this contract provides storage space for raw water only. 7The Governrent
nakes no representations with respect to the quality or availability of
water and assumes no responsibility therefor, or for the treatment of the

water.

ARTICLE 2 « Repulation of and Right to Use of Water, The repulation of
the use of water withdrawn or released fron the aforesaid storape space
shall be the sole responsibility of the User. The User has the full
responsibility to acquire in accordance with State laws and repgulations,
and, 1f necessary, to establish or defend, anv and all water rights needed
for utilization of the storage previded under this contraci. The
Governnent shall not be respensible for diverslons by others, nor n»ill it
becorme a party te any controversics invelving the use of the stovage space
by the User except as such controversies may affect the cperations of the

Government.,

2 . ) ;;Il“ 744;;;;ff’
IEZIZ}M5'77— 5;‘Ad¢A— 7y
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) the costs c¢f such operation and maintenance

L 2

ARTICLE 3 - Operation and Maintenance. The Government shall operate and
maintain the Project and the User shall pav to the Government 2 share of
as provided in Article’ 5.
The User shall be responsible for operation and maintenance of all
installations and facilities which it mav construct for the diversion
or withdrawal of water, and shail bear all costs of . construction,
operation and maintenance of such installations and facilities,

ARTICLE 4 -~ Measurement of Withdrawals and Releases. The User agrees to
furnish and install, without cost to the Government, suitable meters ox
measuring devices satisfactory to the Contracting Officer for the
measurement of water which is withdrawn from the Project by any means
othex than through the Project ontlet works. The User shall furnish to
the Goverunent monthly statements of all such withdrawals. Releases from
the water supply storage space through the Project outlet works shall

- be made In accordance with written schedules furnished by the User and

approved by the Contracting Officer and shall be subject to Article
1(c). The measure of all such releases shall be by means of a rating
curve of the outlet works, or bv such other suitable means as may be
agreed upon prior to use of the water supply storage space,

ARTICLE 5 - Pavients. In consideration of the right to utilize the
aforenald storape space in the Project for municipal and industrial
water supply purposes, the Uger shall pay the following sums to the

Government s - .- -

-

{a) Project Investment Costs.

{1) ‘'The User shall repay to the Government, at the times and with
interest onm the unpaid balance as hereinafter specified, which as shown
in Exhibit "A" attached to and made a part of -this contract, constitute
tha entire estimated amount of the construction costs, including interest
during construction, for providing a 48-inch water supply conduit and.
20,520 acre~feet of water supply storage space in the Project. The
Interest rate to be used for purposes of computing interest during
construction and interest on the unpald balance will be determined by

- the Secretary of the Treasury as of the beginning of the fiscal year

in which construction of the Project is initiated, on the basis set
forth in the Water Supply Act of 1958, as ameanded. For the Project,
this intcrest rate is 3.225 percent. The User shall repay:
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1007 of the censtruction cost of 9p9c1fic vater

C f supply facilities, estimated to be $ 28,000
3.44 pexcent of the total Project joint—-use

: construction costs, estimated at ~ $1,020,800

, Interest during construction, estimated at ' - § 67,700

Total estimated amount of Project investment
costs to ba paid under this contract $1,116,500

(2) The Project investment costs allocated to the starage space
indicated in Articla 1(b)(l) as being provided for present demand and
conduit is currently estimated at $116,700, on the basis of the cost

. ) presented in Exhibit "A". The amount of the Project investment costs

’ ( allocated to the storage for przsent demand and conduit shall be paid in
' 50 consecutive annual installments, the first of which shall be due and

payable within 30 days after the User is notified by the Contractimg

i Officer that the Project is complete and operational for water supply

. purposes, Annual installments thereafter will be due and payable on the

i anniversary date tha first payment is due. Except for the first payment

-which will be applied solely to the retirement of principal, all install-

ments shall include accrued interest on the uapaid balance at the rate

provided above. The last annual installment shall be adjusted upward or

downward whon due to assure repayment of 2ll of the investment cdosts

allozated to the storage for preoent demand within 50 years.

- -

i (3) The anount of the Project investnent costs allocated to the
snivr of the shoayrra soase, that syovided far futu-e vze, is

":Z r rer-—wv-:'y = -.- vl
i currently abtlnnted at $999,86C on the basie of the costs presented
Y . in Fxhibit "A". No principal or interest pavmert with respect to this
i ( storane for future water supply is reauired to be made during the first

Lo ) 10 vears follewir: the date the Project is operational for water supply

! purye:ez, vnless ali or a portion of such storage is used during tbis

. period. Tle anount to be paid for any pertion of such storage vhich is
used shall be determined by multiplving the percentage of the total

- storage for future water supply which is placed in use by the tetal

ot amount of the Treject investment costs allocated to future water supply,
Interest at the rate provided above will be charged on the anount of the
Project investrurt costs allocated to the storage for future vater sunnle

which s not beinns usad from the tenzh (Ifth) year following the date the

Project is operarionul for water supply purpeses until the tine vhen such

P& storand is flrr* used. The User mav at its cption pav the interest as

i it: trcomas due or allow the interest to accrmulate until the storase is

; ) used, If this latrer option is exercised, the interest will be cenpeunded

d to the principal anoent. Uhan any portion of the

P arnually and added to
: sterare for futurs water supply is unad, paTent of both princinal and

sb-.CI..b “10‘1 t-.le ..en
‘ic1n :—{3\ ard the
3

od thercto, with intersst
ho radd vithvn the 1ifo of

ual inscallnents,

irtevest for tre rortion us=d must b2 s ’

7‘
anpiverzary of ’:‘.: .s"'v:-.z:’: dzie gtipul 2
anount of the Preiect invearmont coste allocn
cn e unnadd balwice as rrevided abowe, sha

the Project in neot to exceed 50 consecutive ar
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(4) An estimated schedile of annual pa=pepts for the storage provided
far pressnt dermand and the conduit is attached as Exhibit "B" of this centract,

The annual payments as provided thexrein ghall be made until actual construction
costs of the Project are detewmined. Whan the actual construction costs of
the Project are determired, the annual pavneants due thereafter will be
adjusted to reflect any increase or decrease in the actual costs, Sncluding
fnterest during corstruction, from the estimated anounts shoun in Exhibit
"AY, Pameat schedules fnr the stovage provided for future water supnly
derands will be furnished by the Contracting Otficer when use of such
stora~e is started, znd 1f based on estimated costs will be subject to

revision kheu actunl costs are kRnovn.

shall fail to nake acv of the aforesaid pavrments

{5} 1If the Veer
when due, then ths overdue paynments shall besr interest compoundad annually
at the rate providad above until paid. The anount charged on payrents
everivz for a rerisd of less than one vear shall be figured or a nonthly
bagis. Tor exz~-~le, if the pavment is nade vithin the fivst monmth after
baing overdue (31 to 60 days afrer the anniversary date}, one month's
irterest shall be charped. This provision shall not be construed as
givinn the User a chelce of either maliing payments when du2 or paving
interest, nor shall it be coustrued as waiving any other rights of the

Government, at law cr in equity, wvhich night result from any default by
User,

(6) The VUser shall have the right at any time it so elects to prenav
the ind:btedness under this Article 5(a), in vhele or in part, witn accrued
interest thereon to the date of such prepavrent.’

(b) Major Capital Replacement Costs, The Usexr will be required to
pey 100 percent of the costs for any major capital replacement of
specific water supply facilities, In addition, the User shall pay to the
Governueut 0,554 percent of the coste of joint~use major capital replace-
ment items, when ircurred, until such time as the storage for future water
supply is used, As the ctorage provided for future water supply is used,
the share of the ennual experienced joint-use mwajor capnital replacevent
costs, which the TUser will be required to pay will be increased commensurate
with the percentiage of the weater supply storage being used, up tc a tetal
of 6.92¢ pexcent of such coscs. Payment shall be wade with the first
annual payment on tie Project invesziment costs becowming due aiter the
dace said major capital replacemeont cocts are incurred,

(c) Annvual Qoeraticn end Maintenance Cests, The User shell pay
100 percent of the znnual experienced opevatlion aud maintenance costs of
gpecific watex supply faocilivies, In addition, the User shall pay
0.55% percent of the zunual experienced joint-use operaticn end maivcenance
costs of the Frojeci until such time as the storage for fulure water supply

....
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‘to the operation and maintenance costs of the specific:water supply
- facilities, will be increased -cormensurate with the percentage of the:

costs.

AFTICLE 6 ~ Construction Cost Adiustments.

Case 5:1 1-cv-00927-W Document 67-3 Filed 02/10/12 Page 7 of 19

is used, As the storage provided for future water éupply démands is
used, the share of the annual experienced joint-use operation and "’
maintenance costs, which the User will be required to pay im addition

water supply storage being used, "up to a total of . 6 908 percent of such

—— e

All construction cost dollar

axounts-in this contract, includiny those in the appendices, are tentative
only, based on the Governnent's best estimates. They will be adjusted

upvard or downward by the Contracting Officer when final construction costs
becone known, and the contract will be modified to reflect the adjustments.

ATICLE 7 ~ Duration of Contract. This contract shall be effective when
a:a'avﬂd by the Secretary of the’'Amy and shall continue in full force
and effact for the life of the Project.

ARTICLE 8 ~ Permanant Rinhts to Storagg. Upon completion of paynents by
the User, as provided in Article 5(a) herein, the User shall have a
pernaneat right, under.the provisions of the Act of 16 October 1963
(Public Law 88-140, 43 USC 390e), to the use of the water supply storage
space in the Project as provided in Article 1, subject to the following:

(a) The User shall continue payment of annual operation and
o 2 s B e 0 o e cncthe a_"ﬂﬂg"p" rn watoy Q‘mnlv.

Bt 4 00 s € B et s e
-

: (b) The User shall bear the costs allocated to water supply of any
necessary.reconstruction, rehabilitation or replacement of Project features

which may be required to continue satisfactory operation of the Project.

Such costs will be established by the Contracting Officer. Repavment
arrangerients .including schedules will be in writing and will be made a

part of this contract. .

«

(c) Upon completion of paviients by the User as provided in Article
5(a) hereof, the Contracting Officer shall redetermine the storage space

for nunicipal and industrial water supply,® teking into account such
equitable reallocation. of reservoir storage capaclties among the purposes

served by the Project as may be necessary due to sedimentation. Such
findings, and the storage space allocated to nunicipal and industrial
water supply, shall be defined and described in an exhibit which will be
nade a part of this contract. TFollowing the same principle, such
reallocation of reservoir storage capacity may be further adjusted frem
time to time as the result of sadimentation resurveys to reflect aztual

.rates of sedinentation and the exhibit revised to show the revised

storage space allocated to municipal and industrial water supply,

i
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(d) The permanent rights of the User under this contract shall be
continued so long as the Goverrment continues to operate the Project.
In the event the Govermment no longer operates the Project, such rights
may be continued subject to the execution of a separate contract, or
additional supplemental-agreement providing for:

(1) continued operation by the User of such part of the facility as
As necessary for utilization of the water supply storage space allocated

to 1t; .
(2) terms which will protect the public interest; and

(3) effective absolvenent of the Govermment by the User fnnn all
liability in connection with such continued operation. .

ARTTCLE 9 ~ Release of Claims. The User shall hold and save the Government:,
Inclwding its officers, agents and employees harmless from liability of
any mature or kind for or on account of any clain for damages which nay
be £iled or asserted as a result of the storage in the Project, ox
~wilthdraval or release of water from the Project, made or ordered by the
User ov as a result of the construction, operation, or maintenance of the
features py appurtensnces owned and operated by the User, or any
Interzuption of service dua to repairs, construction, operation, and
mn;ntennuce of the Project by the Government, provided, that.this shall
mot be consfrued as ohligating the User te hold and save the Government
hamless frnn daniages or 1lisbillitv resultimg fron the sole negiigence

of the Government ox its office*s, apents, or employees and not involving

neylivercu on the part of Usar or its officers, agents, or emplovees.

ARTICLE 10 - Assigoment, The User shall not transfer or assign this
coritract or any rights acquired thereunder, nor suballot sald water supply
storage space or any part thereof, mor grant any interest, privilege or
Lizense u\atsoever in connectien with this contract, without the approval
of the Secretary of the Ammy, provided that, unless contrary to the public
in~ere.h, this restriction s“all not he construed to arnly to any sratey
that tay be obtained from -the water supply storage svace by the User atid.
furnished teo any third paktv or parties, nor any method of allocation

thereof.

ARTICLE 11 ~ Offdcials Mot to Renefit. Nn nember of or delegate to
Congzress, or Resident Comnissioner, shall be admitted to any share or part
of thiy contract, or to any benefit that mav arise therefrom; but this

provision shall not be construed to extend to this contract if mnade with a

corporation for its general benefits,

e
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ARTICLE 12 - Covenant Asainst Continpent Fees. The User warrants that no
person ox selling apency has been employed or retained to solicit or
) _ secure this contract upon an agreenent-or understanding for a commission, ..
¢ . percentage, brokerage, or contingent fee, excepting bona fide employees or
bona fide established commercial or sellinp agencies maintained by the User
; for the purpose of securing business, For breach or violation of. this
warranty the Government shall have the right to annul this contract without
liability or, in its discretion, to add to the contract price or consideratic
or otherwise recover the full amount of such cormission, percentage,
brokerage or contingent fee.

: ARTICLE 13 ~ Environmental Ouality. During any construction, operation,

i . and maintenance by User of any facilities, specific actions will be taken

l , T - to control environmental pollution which' could result from such activity

( and to comply with applicable Federal, State and local laws and regulations
' concerning environmental pollution, -Particular attention should be given
- to (1) reduction of air pollution by-control of burning, minimization of

dust, containment of chemical vapors, and control of engine exhaust gases,
and of smoke from temporary heaters; (2) reduction of water pollution bv
control of sanitary facilities, storage of fuels and other contaminants,
and control of turbidity and siltation from erosion; (3) nininization of
noise levels; (4) onsite and offsite disposal of waste and spoil- and
(5) prevention of landscape defacement and damage.

ey . ARTIGLE 14 ~ Federal and State LawsSe .. . .. . oo oo oo oo ee

ik "(a) In acting under its ripghts and obligations hereunder, the
P d - . User agrees to comply with all applicable Federal and State laws and

t , regulations, including but not limited to the provisions of the Davis-Bacon
L Act (40 USC 276a et seq); and Contract Work Hours and Safety Standards Act
: ) (40 USC 327-333); and Title 29, Code of Federal Regulations, Part 3.

(b) The User furnishes, as part of this contract, an assurance
Exhibit O that it will comply with Title VI of the Civil Rights Act
of 1964 (78 Stat 241, 42 USC 2000d, et seq) and Department of Defense
*  Directive 5500.11 issued pursuant thereto and published in Pa t 300 of
i Title 32 Code of Federal Regulations.

ARTICLE 15 - Definitions,

(a) Joint-use costs — The costs of features used for any tvo or
nore project purposes. .

. (b) Project investment costs -~ The initial cost of the Project,
including: land acquisition; construction; interest during construction
on the value of land, labor, and materials used for plamning and

. construction of .the Project.

-
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(¢) Specific costs -~ The costs of project features normally serving
- only one particular project purpose. :

(d) Interest during construction -~ An amount of interest which
accruves on expenditures for the establishment of Project services during
the pericd between the actual outlay and the time the Project is first
nade gvailable to User for water storage. :

ARTICLE 16 « Aonroval. This centract is subject to the written approval
of the Secretarv of the Amy, and shall not be binding until so approved,

T WITUESS WHEREOY, the parties have executed this contract as of the
davy ad year first above written.

avprovzo: 22 0CT 1974 .THE UNITED STATES OF AMERICA

e O . /«////ﬁzéu}\

Secretary of the Amy

WILLIAM E, READ
Colonel, CE
. ....Distriet Engineer.. . . .. . ... .

Contracting Nffircer

DATE:

ATTFST:

RN I, 0

(Se=l) ' . . FooT

Auait Baanch Roview

.. B- £/ AV REVIEWED FOR .iA/L SUFFICIENGY
| IO 7"7.)«1. , By BQQ /7/7 22—
e , _ 7

e

v

F
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It is my opinion that this contract is within the authority of
the contracting entity and in reaching this conclusion I have

considered Section 221 of the Flocd Control Lct of 1970 (42 USC 1962d-5b),

@ . ot

</

Attornes for
The Hugo Municipal Authority

9a

- 2 57
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. DAOWS~73-C-007

CERIIFICAIE 
1, Haskell Caldwell , hereby certify that I am the
Secretary of the Hugo Municipal Authority, Oklahoma,
named as User herein; that Gene Thomson - , who signed this contract
on behalf of the User was then Chairman - s

of said Hugo Municipal Authority, Oklzhoza; that said contract was duly
sigoed for and on behalf of said Usexr by authority of its governing body,

ard 1s within the scope of its legal pawers.

Y WITHNESS WHEREOF, I bhave hereunto affixed my hand and the geal of

the Hugo Hunicipal Authority, Oklahoma, this 30th day of October, 1972.

Haeds [ gt ientll
: Haskell Caldwell, Secretary
(SEAL) _

10
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* Contract No.

 EXHIBIT A DACWSE -73~C-0070

I ~ RESERVOIR STORAGE

Percent of
~ Usable . Conservation
Yeature Elevation Storage* Storage
(ft. ‘msl) (ac.ft.)
Fiszod Control $37.5-404.5 808,300
Cozservatics Storage 404,5-390.0 . - 121,500 100.00
Water Supply c (47,600) (39.177)
Bugo Municipal Authority (20,520) - © (16.889)
Initial) (3.445Z%
of water supply .
sterage or 7.992% of User's space) {1,640) (1.350)
Future (39.664% t :
of water supply .
storage or 92.008% of User's space) (18,880) (15.539)
Other (56.891% of water supply storage) (27,080) (22.288)
Water Quality Comtrol . _(73,500) | (60.823)
. Total A 929,800

*Storage remalning zfter 100 years’ sedinmentation.

Aot
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[P N ) CORBAN t e e e an e A S imae oo wom aopnd

: . - ' Contract No.
EXHIBIT A (CONT) DACWS6 ~73~-C~0070
Il - ALLOCAI:ION OF ESIDLATED FIRST COST ?13-

Flood Control S y $19,272,000
Water Supply: ’
Storage 2,368,000
Conduit 28,000
Water Quality Control ) 5,042,000
Recreation | .';.215 ,000
Fish axd Wildlife - - 262,000
Total | . $32,187 ,000

{1) Excludes $1,310,000 for relocation of roads above replacement-in~kind
standards and mcludes $97,000 for present, val!.ues of future recreation
facilities. Total first cost of Project is $33,400,000. Total estimated
Project joint-use construction cost is $29,672,000.

IITI -~ COSTS TO BE REPAID BY THE USER

AT VAT AT T
S VAN WRSh A dulh  LIVA A A

Initial Use:
Cost of 1,640 acre-feet of water supply storage .
(3.445%Z x $2, 368 ,000) ) _ $ 81,600
« Conduit '
o 28!000-
: Subtotal ' ' .. -109,600
. Interest during comstruction ($109,600. x ) . '
3.225% x 1/2 of 4-year comstruction peridd) S 7,100
Total Initial Use $ 116,700
Future Use: . . : B . -
.Cost of 18,880 acre-feet of water supply storage
(39.664Z x $2,368,000) ) $ 939,200
‘Interest during construction ($939,200 x ‘
3.225% x 1/2 of 4-year construction period) $ 60,600
TOCal Future Use 999,800
Total Initial and Future Use .  $1,116,500

A-2
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Case 5:11-cv-
: . ‘ ' Contract No. .
. ‘ EXHIBIT A (COKT) DACWﬁﬁ -~ 7 3 - C - 0 0 7
TI ~ ALLOCATION OF ESTIMATED ANNUAL OPERATION,
MAINTENANCE AND MAJOR REPLACEMENT COSTS
WATER SUPPLY
hﬁgo Municipal Authority FC,WQC
Sub- Sub-~  REC,
Itenm Initiel Future ~ totai ‘Other total _FSWL Total
$ $ $ $ - $
Operaticu & : .
Maintenance:
Specific Cost 1,100 0 1,100 0 1,100 43,200 44,300
Joint-Use Cost 603(2) 5,961{3) 7,544 9,956 17,500 91,700 109,200
Total 1,763. - 6,941 8,644 9,956 18,600 ‘134,900 153,500
Hajer Replacement: 7
Specific Cost 0 0 0 0 0 1,500 1,500
Joint-Use Cost 31(2) 357(3) 388 . 512 900 _ 4,700 5,600
Total 31 357 388 512 900 6,200, " 7,10C.

{2) Based or 3.445 percent of joint-use cost allocated to water supply.
(3) Based on 39.664 percent of joint-use cost-allocated to water supply.

<

A-3
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B ' . . Contract No.

: RKETBIT & (o) PACWS6 —'73 = C =00

V- ARNUAL CHARGES TO USER FOR INITIAL USE
OF WATER SUPPLY STORAGE SPACE AND CONDUIT

e

Interest and amortization of cost of‘water supply feature (4) $4,583

100 perxcent of the specific costs of operation and
coL ~ maintenance for water supply plus 0.552 percent of the actual
; ( joint-use cost of operation and maintenance cost for the
| preceding fiscal year; computed as follows:

Specific water supply items, 100 percent estimated
1,100

aunual amount
Joint-use ftems 603 x 100 = 0.552%. Estimated annual amount. 603
109 9,200
[ .
é :0 554 pevcent of the joint-use cost of major replacements
? -and sedlmentatlon rcsucveys, when inrurreu, computed as .
I -~~-"MMW'£ollows. . .
Bl f: . .
: : 3= 100 = 0, 5542. Estimated annuval amcunt . 31
5 5,600 ' :
i Total 6 1 317

e
1]

;5‘ ('* (4) Cooputation of Aunnual Payment for Interest and Amortization.
l;" (Based on 50 payments, 49 of which bear interest on the unpaid

iy balance.)
P ( R WHEREIN:
' i+ 1 ) D = acnual’ payment
i ( ' ) R = amount to be repaid = $116,700
5 ’ ( 1+ i ) 1 = interest rate = 3.225 percent
b ' ( T+79) ool ) n w numbar of payments = 50
b, ' OR:
e T T pw $116,700
1+ 1 .
( ) which = $116,700 x 0.039275 = $4,583
(oo . .03225 ) '

(03225 % T 1. 03225)49-1)




. !

Case 5:11-cv-00927-W Document 67-3  Filed 02/10/12 Page 17 of 19

e

o ——

TOTAL COQT...H...o.........o--;-oo 1‘6700'

Contract No. DACW55 - 7 3 ~ C .:0 0 7 (
o ) “ExnrsrT B o
HUGO MUNICIPAL AUTHORITY
_ AMORTIZATION SCHEDULE N

- -~

- W 0w Q-N-hﬂ-- --wn....--nnwcvn—whu—----q-«.-ﬂ’-'.--"-"w"-----.'v‘.no

PN — rie g -y -

] NUMBER OF PAYHENYS'..QO.QIQ.oq..o’. * 500

, TNTEREST RATEPERCENT, S0 ovovevree s 35255

! ;.-.-‘-w-ﬁ-o...-‘_h---p--..-...u-----‘O-Q-»"Q‘-m”.—-"""-‘.-'l""‘.‘.-.“.—--;ﬂﬁ
.“"‘“”"““""“ﬁNM T UAMOUNT TOF T T T APRLICATFON TTTTTTTTRALANCE

. _~( TTTTPYHTTHG T T UPAYMENT T INTERESY

---wuﬁ-w—-q»—u-'-ﬂ»--g—‘-

TUTALEOCTCEST ‘ALLoc co!

--.---.-a.-:_--~..~v-o....-..,.P-.’.--"-nnoonnn-»-n“‘Q‘-"-"-O"G'-w-.p-'-vnw.

; ¥ ¥ ¥ [ 4
| : 11#708, 0
| 4553500 A58, 00 112117, 0¢
2 4583,00 365,77 967,23 111149.73
T —— I TTTTABAZ .0 TTT35B4,58 998,742 110154{.3¢
4 4583.08 3552,38 1030,62 . 10912p,73
—5 53V T TSS9 147 FO63,86  T10AN56,B8
¢ 4563.00 3484,83 1098,17 1046958.7%
T TS A3 S0 3449,427 T LI33758 T T105825.13
8 4583, 00 3412,86 1170,34 104654.99
g 4583, 00 3375,12° 2207,88 "7 qysday.iy
ic 4583.00 3336,17 1246 ,83 102200.28
11~ B5RIVO0TTTTTTTTER95,9¢4 287,74 106943,24
12 4583.,00 3254,45 1328,55 99584.66
_“"( A I Dt 3-T- PN 1 At 13 § YT st 1 7 4 w1 s -1 3T o KT 3
- 14 4583.00 3167 .38 $415,62 96797.68
15~ TASRI B0 T T2 T T TG ITR T TTTTI95336 4
' 16 453,00 3074,60 508,40 93828.00
T ASRZ, 003625 95-""“"1557-05* 97276796
: 18 45R3,.00 2¢75,74 1607,26 95663.70
- 19 Tt —45R 300 T T "‘2923.90"“'*'*'“"1659?10“““*"'8%04,bn'
20 4583.00 287G.,40 1712,.60 67292.00
_..__........__.-ﬂ,......_.....-zi e ety e b .,..‘..:,4-‘_-.4-4‘5ﬂ3. PD P _.2815.17 e ..1767'83._.._‘_.._ 855?4]16
22 a583,00 2756,15 . 1824,.85 83692.32
N - 2y GG R PN T TR E9Y ¢ BT 1B BE T 185,63
[ T 24 §SR3.00 2636 .55 1944,45 70874 .18
m e e e a g 4583, 00 2575,85 ° T R2007,387 77664, 02
26 4583, 0C 2511.11 2071,89 75792.14
Rt AR O RN X 2444 .30 T TT2438,707777 73653,43
28 45R83.00 2375, 32 2207.68 71445,76
s LAY L 00 T T 2304, 43227 8TE 7 T8 0864 . B8
_ 30 45p3%.00 2230,63 2352,37 66814,51
P — .....__...,31 . .t ta . 4523.00 . 2154'77 2428.23 . 64386;23
32 4583,00 2076, 46 2506,54 61879,74
33 7 Tt CABRE LD ©1995,62 7 258735~ 53292,3%
34 453,00 1912,18 2670,82 56623 ,94
e e e g B a s e GRY L AG 1626,04 "7 2756798~ -53844 .58

L

- PR e——

B-1



13

Case 5:11-cv-00927-W Document 67-3 Filed 02/10/12 Page 18 of 19

e -

oy -
..
. A

DACWS6 ~73-C-00 71

EXHIBIT B (CONT)

3 . ."-‘I'.ocna-c---.-.---;--".:;.“7:’b"‘w“?’ﬁ-m;-:—‘--‘---.-’-Q.----Qﬂﬁw-;
: TO"AL COQT..§00|000..‘0.00'00"0090 116700.

~ »

NUHQFR CF PAY”ENTS...Q...'t...‘tl'. 500
INTEREST QATE’PchENT...'...i’i..'. 3 2?5 ’ . -

54 G T Y an e e W R S an g —,,-'"ﬁﬂwﬁuon---qu---c-—nw

' -.--'u""--a-a:-a—--»-v»- ------
TTTTTTTTTTRANNLTTTTTT T mouNY 0F T T T T APPL1CATION“”‘“‘"Bnuauce T
notlvw...w-o--—-w -

( PYNT N0, T PAYHENT INTERESY _ ALTAE COST ~ AELOC_COSTY

0 B s T3 0 e £ e e A G e W e e G W o W OB s e Wy WO e - ar gy Wy, G e S Ldhad ol ol Rk ¥ Y PR L e TR

, : 5 . 3 § 3
! 36 o ABE3.00._ 1737.13 2845,B7 _  53i018.73
37 45R3.00 1645,35 2937,65 48084,07
98 85R3.00 1550.61  3032,39  45048.6A _
39 4sea.on 1452,82 3130,18 41918.50
AW A5R3 00 ,___1351-.SL“W.J.231.:A3___..__3$§$'7.-.38_~
4] ASR3,00 1247.67 3335,33 35352,04
a2 LA5R3,00_ 3140430 3442,90 _  31909.15
43 4583,00 1029.07 3553,93 28355,22
A4 ... A95B3,00  __ 914,46_ . 3668,54 24686.567
45 4583.09 796,15 - 3786,85 20899,87
a6 A5R3,0D. 674,02____ 3908,%8  14994,84.
47 A583,00 547,95 €035,05 12955.79
— e 88 A583,00 . o 437,82 _4365,18 _____ R790.62._.
- 49 4583,00 283,50 4299,50 44941,11

(. 50 4635.95_ 144,84 491,13 8.0,

e et oottty “ e e oy
--In-"v----;u::----ﬂuuu-t-..-nn.,.»-..nme..- -p-w-u'-...v-""--"ﬂ'-u-"ﬂoponmnu-u-o-

At h i e s e i e =

-t e o1t ¢ i = msm e B W v ¢ mtmm e ——— e 1 e it et e e v e - e —

por—.

—ean o ———. e

ot brer———ctae Py e e

- ———— —— s 2 e - - o PR - aveany o= — -
——— Mt gmemtmy e ae e o s—— oo

.-
———— 0 1 hys e R ke et g - - — .o - - anane wm e SRATS G AN oo e e St ta &, A e e b W 5 C
-~ — o o e B— P T - - o e ke et S S b i e S ey et des 4 e e
~— - — s - - _— s e .o - —— —
-
- - ‘v - - e mw -——— ORIV [P



ST ¥
28 Me

Case 5:11-cv-00927-W Document 67-3 Filed 02/10/12 Page 19 of 19

. Jations Payrt 300,

EXHIBIT ¢ DACWSG ~73~C 0070
" ASSURAMCE OF COMPLIANCE WITR THE DEPARTMENT GF DEFENSE DIQEC"'IVE
UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

- HUGO MONICIPAL AUTHORITY, ORLAHOMA
(herelnafter called "Appllcant-Reclpient")

HEREBY AGRESS THAT it will comply with titie VI of the Civil Rights Act
of 1964 (Public Law 88-352) and all reguirements :impcsed bty or pursuant
to the Directive of the Depariment of Defense {32 Code of Federal Regu-
issued as Department of Defense Directive 5500.11,

28 December 1964) issued pursuant to that title, to the end that, in
accordance with title VI of that Act and the Directive, no person in the

- .United States shall 1, on the ground of race, color, or national origin be

excluded frem ‘participation in, be denied the benefits of, or be other-
wise subjected to discriminstion under eny progrzm or activity for which
the Applicant-Recipient receives Federal <financial assistance from
Department of the Army and HEREBY GIVES ASSURANCE THAT it will immedi-
ately ‘take any measures necessary to effectuate this agreement,
If any real property or structure thereon is prov1ded or improved with
the nid of Federal financial essistance extended to the Applicant-
Recipient by this Depertment of the Army, -assurence shall obligate the
Applicunt-Reclipient:, or in the case of any trensfer of such property,
any transteree, for the period during whizh the real property or struc-
ture is used for a purpose for which the Federal finenciel assistance is
extendied or for another purpose igvolving the provisicn of similar ser-
vices or berefits. If any personal property is so provided, this assur- .
ance shell cbligate the Applicant-Recipiert for the periocd during which
it revains ownership or possession of the vrovertv. In all other cases.
this assurance shall opligate the App_icant—ﬁecipienu for the period

.during vhich tke Federal Tfinancial essistance i extenled to it by

Departuent of the: A;my.

THIS ASSURANCE 1is given in consideration of and for the purpose oi ob~
talning any and all Federal grants, loans,contrazcts, property, discounts
cr other Federal financial assistance extended after the date hereof to
the Applicant~Recipient by the Depurtmeant,including installment payments
after such dote on account of arrangements for Federel financlal aszist-
ance vwhich were apprcved before such date. 7The Applicant-Recipient rec-
ognizes and egrees thet suck Federal fin%zcial  assistance will be
extended in reliance on the representations end agreexments made in this
assurance, and that the United States shall have the xight to seek judi-
cial enforcement of this assurance. This assurance is birding on the
Applicent~Recipient, its successors, transferees, and eassignees, and the
person or persons vwhose signatures appear below are authorized to sign
this assurance on behalf of the Applicant-Recipient.

Dated _QOctober 30, 1972 Hugo Mummpol Authori M

‘e

_ATIEST: 7 diedZ ety T
(SEAL) o
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EXHIBIT 3

Storage Contract Transfer Agreement between Oklahoma City Water Utilities Trust and State of
Oklahoma Water Resources Board, dated June 15, 2010
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STORAGE CONTRACT TRANSFER AGREEMENT

BETWEEN
OKLAHOMA CITY WATER UTILITIES TRUST
AND
STATE OF OKLAHOMA WATER RESOURCES BOARD
[
This Storage Contract Transfer Agreement, dated for convenience of reference this_AS _ day of
/QLMM/ , 2010, is entered into by and between the Oklahoma City Water

Utilitig!/Trust ("OCWUT?"), a public trust for the benefit of the City of Oklahoma City ("City"),
and the Oklahoma Water Resources Board ("OWRB"), an agency of the State of Oklahoma (the
"State").
RECITALS

WHEREAS, the Water Conservation Storage Commission of the State of Oklahoma
entered into a contract on February 16, 1974, with the United States through the United States
Ammy Corps of Engineers ("USACE"), to repay 100% of the water supply storage costs
associated with the construction of Clayton Lake, subsequently renamed Sardis Reservoir,
pursuant to the contract (herein "1974 Contract," a copy of which is attach hereto and
incorporated herein); and

WHEREAS, construction of Sardis Reservoir began in 1974; and

WHEREAS, the Water Conservation Storage Commission was sunsetted by the
Oklahoma Legislature in 1979 and, pursuant to 1979 Okla. Sess. Laws, ch. 247, § 8, codified at
82 O.S. § 1085.38, the obligations of the Water Conservation Storage Commission were

transferred to the OWRB; and

WHEREAS, construction of Sardis Reservoir was completed by the USACE and the

reservoir was deemed operational on January 6, 1983; and

OWRB/OCWUT Agreement Page 1 of 18
EXHIBIT 3
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WHEREAS, the 1974 Contract authorizes the use of 100% of the conservation storage
capacity for water supply, and further divides and»designates the storage capacity into present
use storage which is equivalent to 47.678% of the total conservation storage volume, and future
use storage which is 52.322% of total conservation storage volume; and

WHEREAS, the OWRB, under provisions of 82 O.S. §1085.2(2), has authority to make
such contracts as in the judgment of the OWRB are necessary or convenient to the exercise of
any of the powers conferred upon it by law; and

WHEREAS, on or about September 3, 2009, a final Order ("Septeniber 2009 Order", a
copy of which is attached hereto and incorporated herein) was entered in United States v. State
of Oklahoma and Oklahoma Water Resources Board, United States District Court for the
Northern District of Oklahoma, CV-98-00521, wherein the State of Oklahoma agreed to bring
past due payments for the present use storage up to date by making an initial payment upon filing
the Order, and to make five annual payments of $5,266,775.92 each beginning on or before July
1, 2010, through July 1, 2014 and thereafter to make the remaining annual payments to pay off
the present use storage costs, or in the alternative, to pay off the present use storage costs with
one lump sum payment of $27,814;262.49 on or before July 1,2010; and

WHEREAS, the City is an Oklahoma municii)él corporation and OCWUT is a public
trust created for the benefit of the City under the laws of Oklahoma and OCWUT is authoriied to
enter into such contracts as necessary for its purposes, including contracts for water supply
storage; and

WHEREAS, the City of Oklahoma City and the OCWUT proVide raw and treated water

to southeast and central Oklahoma; and

OWRB/OCWUT Agreement Page 20f18
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WHEREAS, the City and OCWUT desire to acquire the rights to use the conservation
storage capacity now held by the State of Oklahoma as reflected in the 1974 Contract, and to
appropriate and utilize waters of the Kiamichi River basin, including waters in Sardis Reservoir,
for the future water supply of the City of Oklahoma City and other public water supply entities in
Oklahoma; and

WHEREAS, the OWRB and OCWUT desire to enter into a Storage Contract Transfer
Agreement (hereinafter “Agreement”) whereby, among other things, tﬁe OWRB will transfer its
rights to use the conservation storage capacity together with all its obligations under the 1974
Contract to OCWUT, and OCWUT will assume the repayment obligations set forth in the 1974
Contract subject to the provisions thereof, pay the payments set forth in the September 2009
Order, and be able to utilize the rights to use the conservation storage capacity in Sardis
Reservoir, all pursuant to and as provided in this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual covenants
set forth below, IT IS AGREED by and between the Oklahoma City Water Utilities Trust and the
Oklahoma Water Resources Board as follows:

ARTICLE I - DEFINITIONS

Section 1.1, Defined Terms. The following terms and expressions as used in this
Agreement, unless the context clearly shows otherwise, shall have the following meanings:

1. "Acre-foot" means the unit of measurement for water equal to 325,851 gallons,

U.S. Standard Liquid Measure.
2. "APA" means the Administrative Procedures Act codified at 75 O.S. §§ 250

through 323.

OWRB/OCWUT Agreement Page 3 of 18
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3. "Dependable Yield" means the amount of water in acre-feet that is expected to be
available in every year except a specified percentage of years.

4. "Future Use Storage" means that portion of water supply storage in Sardis
Reservoir designated in the 1974 Contract as being for future use, which portion equals 52.322%

of the total Water Supply Storage designated in Sardis Reservoir.

5. "Permit" means an appropriation permit to be issued by the OWRB to the City
authorizing appropriation and use of stream water upon certain terms and conditions, as set forth
in Section 2.7 below.

6. "Present Use Storage" means that portion of water supply storage in Sardis
Reservoir designated in the 1974 Contract as being for present use, which portion equals
47.678% of the total Water Supply Storage designated in Sardis Reservoir.

7. "Sardis Reservoir" means the reservoir constructed under the authority of the
USACE with the dam in Pushmataha County and located in southeast Oklahoma in the area
described in Exhibit A attached hereto. |

8 "Stream Water Use Act" means the statutes codified at 82 O.S. §§ 105.1 througﬁ
105.32. |

9. "Water Supply Storage" means that capacity of Sardis Reservoir designated by
the USACE authorized to be used to store water for conservation purposes, including water
supply, between elevations 542 feet and 599 feet mean sea level. l

10.  "Water Year" means the twelve-month period beginning January 1 and ending
December 31.

ARTICLE I1

GENERAL TERMS AND CONDITIONS OF THE TRANSACTION
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Section 2.1.  Assignment of 1974 Contract; Transfer. Subject to the provisions of
Sections 2.2 through 2.7 hereof, the OWRB hereby transfers all of its rights and obligations in

the 1974 Contract and does hereby grant, bargain, sell, and convey all right, title and interest of
the OWRB in the 1974 Contract to OCWUT. The OWRB states that it has not made any ofher
transfers or assignments of the rights under the 1974 Contract less and except the Subcontract for
Use of Wa.ter Supply Storage, Easement, License and In take Structure at Sardis Lake between
Oklahoma Water Resources Board and Sardis Lake Water Authority (herein “Subcontract").
Section 2.2, USACE Approval. The transfer of the 1974 Contract rights and
obligations contemplated by this Agreement requires approval by the USACE under Article 10
of the 1974 Contract. The USACE approval is not a condition precedent to the effectiveness of
this Agreement between the OWRB and OCWUT, and OCWUT assumes all responsibility and
.costs to obtain USACE approval under Article 10 of the 1974 Contract. The OWRB agrees to
support OCWUT in obtaining any approval required from USACE. OCWUT will make the
payments described in Section 2.5 (a), (b)(i), and (c) regardless of whether the USACE approves

the transfer of the 1974 Contract.

Section 2.3, OCWUT's Contract Rights Subject to Preexisting Subcontracts and

Administrative Set-aside. OCWUT shall take the transfer of the 1974 Contract under this
Agreement subject to the Subcontract entered into by the OWRB. Additionally, the City and
OCWUT acknowledge and agree that the administrative set-aside of 20,000 acre-feet of water
per year from Sardis Lake storage for beneficial use in southeastern Oklahoma inclusive of the
water from storage subject of the Subcontract, as specified in provisions of OWRB rule 785:20-
5-5(b)(3), as it exists at the time of the making of this Agreement, shall apply to and limit the

water storage in Sardis Lake by the City and OCWUT.
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Section 2.4, State and OWRB Authority Over Water. The plenary jurisdiction and

authority of the State over water in the State pursuant to State and Federal law, including but not
limited to water in Sardis Reservoir and the Kiamichi River and its tributaries, shall not be
affected by the transfer of storage rights and obligations under this Agreement. Without limiting
the generality of the foregoing, the use of stream water stored in Sardis Reservoir hereunder shall
continue to be subject to the jurisdiction and authority of the OWRB to determine applications
for appropriation permits to use stream water as provided in title 82 of the Oklahoma Statutes,
title 785 of the Oklahoma Administrative Code, and including but not limited to Section 785:20-
5-5(b)(3) as it exists at the time of the making of this Agreement, providing to _the effect that
20,000 acre feet is not available for stream water use appropriation in certain instances of
applications for appropriation from water supply storage at Sardis Reservoir, and other
applicable law, In addition, all rights to the use of water in Sardis Reservoir in existence at the
time of this Agreement shall not be affected by the transfer under this Agreement. Provided
however, nothing in this Agreement shall preclude or prevent OCWUT or successor trust from

charging and collecting a fee for water storage, operation, and maintenance costs.

Section 2.5. Assumption of Obligations; Payments,
a. Assumption of Qbligations Under 1974 Contract. OCWUT hereby

assumes and accepts responsibility for all obligations of the State and OWRB under the 1974
Contract, including but not limited to those relating to costs of operation and maintenance and
costs of storage for future water supply use. The provisions of this Section 2.5 shall not be
construed to warrant, guarantee or pre-judge that the application for a permit to appropriate as

described in Section 2.7 below will be approved and that a permit will be issued as requested.
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Without limiting the generality of the foregoing, OCWUT shall make the payments as provided

in this Section 2.5.

b. Payments on or before July 1, 2010 and after USACE approval.

i On or before July 1, 2010, OCWUT shall pay to the OWRB, and
the OWRB will immediately thereafter pay to the United States of America/USACE or the
OCWUT shall pay directly to the United States of America/lUSACE, the amount due as provided
by and in accordance with the September 2009 Order. The lump sum payment alternative
amount shall represent the arrearage and balance due for storage for present water supply use
under the 1974 Contract as agreed by the United States/lUSACE pursuant to the September 2009
Order.

ii. On or before the date which is thirty (30) days after USACE
approves the transfer of the 1974 Contract to OCWUT, OCWUT shall pay to. the OWRB the
amount of $15,000,000.00, as reimbursement for the costs heretofore paid by the State and
OWRB, for deposit into the Community Water Infrastructure Development Revolving Fund or

such other fund as otherwise specified by OWRB.

c. Ongoing payments under 1974 Contract. In addition to the payments to be
made as specified in Section 2.5(b) above, the OCWUT acknowledges and agrees that OCWUT

assumes all responsibility to make other payments due to the USACE, including but not limited
to (i) the annual joint-use operation and maintenance costs billed annually in arrears based on
actual operation and maintenance expenses of the USACE as specified in Article 3 and Article
5(c) of the 1974 Contract, (ii) any major capital replacement costs billed by the USACE pursuant
to Article 5(b) of the 1974 Contract, and (iii) future use storage costs pursuant to Article 5(a)(3)

of the 1974 Contract.
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Section 2.6. Water Storage and Use.

a General description of use of storage. The OCWUT intends to establish a
long-term water supply source from the Kiamichi River Basin as a supplemental source to the
existing McGee Creek Reservoir and Atoka Reservoir sources. Among other things, this will
include making application for and obtaining an appropriation Permit from the OWRB as set
forth in Section 2.7 below. Subject to the terms and conditions of such Permit, water from Sardis
Lake or from the flow of the Kiamichi River, or from a combination thereof, will be conveyed by
pipeline from a point of diversion within the Kiamichi River Basin to be determined by
OCWUT. OCWUT may supply the water to other public water supply entities within and
throughout the State of Oklahoma, including but not limited to southeast and central Oklahoma.
As the water use needs of the OCWUT and other public water supply entities develop, the
OCWUT will analyze the necessity of infrastructure additions and improvements, such as
addiﬁonal pipelines, pumps and terminal storage, to convey and store water from the Kiamichi
River Basin. The 1974 Contract hereby transferred authorizes the “User” to construct W(;rks,
plants, pipelines and appliances on lands owned by the USACE subject to approval of the
USACE, and it is the intent of the parties to this agreement that the OCWUT be considered as
the “User” under the 1974 Contract,

b. Cost for use of storage for administrative set-aside. For use of storage for

any of the 20,000 acre-feet of water specified in the OWRB rule 785:20-5-5(b)(3) as the local
use administrative set-aside from Sardis Lake storage including the Subcontract, OCWUT shall
charge not more than the proportionate cost of the storage, operation maintenance and
replacement for the yield of amount of water authorized to be used by the local user inclusive of

the Subcontract. The local use of the water subject to the administrative set-aside shall be as
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authorized by appropriation permits issued by the OWRB. The OWRB will not issue permits for
more than a cumulative total of 20,000 acre-feet of consumptive use of water from Sardis Lake
storage, inclusive of the Subcontract, without written consent of the City or OCWUT.

c. Other_conditions on use of storage. The OCWUT and City will comply
| with provisions of OWRB rule 785:20-5-5(b)(3) regarding use of water from Sardis Lake
storage. The OCWUT and City agree that water from Sardis Lake storage may be sold for use,
or may otherwise be used, within the State of Oklahoma. .

d. Water storage costs. Subject to Section 2.6(b) above, the OCWUT may
‘charge and collect a fee for storage of water in Sardis Reservoir which includes all costs to
acquire, impound, transport, store, and otherwise provide for the ready availability of this raw
water supply which shall be accounted for in accord with generally accepted accounting
principles. Cost of service and rate design principles published by the American Water Works
Association and Water Research Foundation shal] be used to guide the development of equitable
fees and charges applied to each person and entity benefitting from these water supplies,
functions, or systems.

Section 2.7. Water Use Permit,

a. Introduction. This Agreement in and of itself provides no authority to the
City or OCWUT to use water from Sardis Reservoir storage or the Kiamichi River Basin. To be
authorized to use any water from the Water Supply Storage in Sardis Reservoir, the City or
OCWUT must obtain a permit from the OWRB as provided by the laws of the State, provided
that the OWRB acknowledges that the City filed application #2007-017 to appropriate 136,000
acre-feet per year with the sources of water being Sardis Lake water supply storage and flows

from the Kiamichi River basin area upstream from Hugo Lake dam. The administrative
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procegding on such an application is and shall be independent of this Agreement and the parties'
performance of this Agreement, |
b. Administrative proceeding. Before using any water from the Water
Supply Storage, the OWRB must issue any necessary.stream water use pertnit to appropriate
based on the application filed by the City. The application shall be processed and determined by
the OWRB in an administrative proceeding subject to and as provided in the Stream Water Use
Act, the APA, other applicable statutes and court decisions, and applicable rules of the OWRB in
the Oklahoma Administrative Code.
ARTICLE III
WATER QUALITY

Section 3.1. General Water Quality. It is understood and agreed tﬁat as of the date
of execution of this Agreement, the water usually flowing in, throhgh and impounded in the
- Kiamichi River basin, including Sardis Reservoir, is of good to high quality and to the knowledge of
the OWRB, the City and OCWUT is usually sufficient for a raw water supply for municipal,
industrial and other beneficial uses as contemplated by the City and OCWUT. The OWRB agrees
to cooperate and to coordinate efforts to maintain water quality of the waters of the Kiamichi River
basin, including water in Sardis Reservoir. The OCWUT and the City agree to comply with
applicable water quality laws lawﬁlll_y adopted by government entities of competent jurisdicti;)n.

Section 3.2. No Warranty as to Quality. Water taken by the OCWUT under this
Agreement shall be raw and untreated. The OWRB does not make any express or implied warranty
regarding the quality of the water which may be taken by OCWUT under this Agreement, and the

OWRRB shall not have any responsibility to treat the water or otherwise put it in a condition of any

particular quality.
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ARTICLE IV
MISCELLANEOUS PROVISIONS

Section 4.1,  Effective Date. This Agreement shall become effective on and after
the date of proper execution by the parties.

Section 4.2. Environmental Compliance. To release or divert any water for the
Water Supply Storage or to divert water from any location on the Kiamichi River upstream from
Hugo Lake dam, OCWUT shall be responsible for compliance with any applicable requirements of
local, state or federal laws and regulations, including but not limited to the National Environmental
Policy Act (42 U.S.C. 4341 et seq.), the Fish and Wildlife Coordination Act (16 U.S.C. 661-666c),
the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), the federal Water Pollution Control
Act (33 U.S.C. 1251 et seq.), provisions of Title 29 of the Oklahoma Statutes regarding fish and
wildlife, Oklahoma Water Quality Standards (Title 785:45-1-1 et seq., Oklahoma Administrative
Code), or other'applicable environmental laws and regulations.

Section 4.3, Storage rights created through federal law., This Agreement transfers
only the ﬁghts to storage on lands ownéd by the USACE as described in the 1974 Contract and
as provided in federal laws authorizing the construction of Sardis Lake and use of water supply
storage in reservoirs constructed by USACE. This Agreement does not affect other rights to
land, storage or water. |

Section 44, Modification. This Agreement may be amended at any time upon such
terms and conditions as the parties mutually agree and exeéute in writing. No oral statement of
any person shall modify or otherwise affect the terms or conditions stated in this Agreement.

Section 4.5, Addresses and Notice. Unless otherwise provided herein, any

notice, communication, request, reply or advice (herein severally and collectively, for
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convenience, called "Notice") herein provided or permitted to be given, made or accepted by any
party to any other party must be in writing and may be given or be served by depositing the same
in the United States mail postpaid and registered or certified and addressed to the party to be
notified, with return receipt requested, or by delivering the same to an officer of such party,
addressed to the party to be notified. Notice deposited in the mail in the manner described above
shall be conclusively deemed to be effective, unless otherwise stated herein, from and after the
expiration of three days' after it is so deposited. Notice given in any other manner shall be
effective only if and when received by the party to be notified. For the purposes of Notice, the
addresses of the parties shall, until changed as hereinafter provided, be as follows:
Ifto OCWUT, to:  Oklahoma City Water Utilities Trust

General Manager, Marsha Slaughter

420 W. Main Street, 5™ Floor

Oklahoma City, Oklahoma 73102
If to OWRB, to: Oklahoma Water Resources Board

J.D. Strong, Interim Executive Director

3800 North Classen Boulevard

Oklahoma City, Oklahoma 73118
The parties hereto shall have the right from time to time and. at any time to change their
respective addresses and each shall have the right to specify as its address any other address by at
least fifteen (15) days written notice to the other parties hereto.

Section 4.6. State or Federal Laws, Rules, Orders or Regulations. This Agreement

is subject to all applicable Federal laws, the laws of the State of Oklahoma, and any applicable

permits, ordinances, rules, orders and regulations of any local, state or federal governmental
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authority having or asserting jurisdiction; but nothing contained herein shall be construed as a
waiver of any right to question or contest any such law, ordinance, order, rule or regulation in
any forum having jurisdiction.

Section 4.7. Remedies Upon Default. Any right or remedy on any default
hereunder shall be deemed to be conclusively waived unless asserted by a proper proceeding at
law or in equity in accordance with applicable law. No waiver or waivers of any breach or
default (or any breaches or defaults) by any party hereto or of performance by any othér party of
any duty or obligation hereunder shall be deemed a waiver thereof in the future, nor shall any
such waiver or waivers be deemed or construed to be a waiver of subsequent breaches or defaults
of any kind, character or description, under any circumstance.

Section 4.8. Severability. The parties hereto specifically agree that in the
event that any one or more of the sections, subsections, provisions, clauses or words of this
Agreement or the application thereof to any situation or circumstance should be, or should be
held to be, for any reason, invalid or unconstitutional, under the laws or constitutions of the State
of Oklahoma or the United States of America, or in contravention of any such laws or
constitutions, then such invalidity, unconstitutionality or contravention shall not affect any other
sections, subsections, provisions, clauses or words ;)f this Agreement or the application thereof to
any other situation or circumstance, and it is intended that this Agreement shall be severable and
shall be construed and applied as if any such invalid or unconstitutional section, subsection, .
provision, clause or word had not been included herein, and the rights and obligations of the
parties hereto shall be construed and remain in force accordingly.

Section 4.9. Entire Agreement. This Agreement constitutes the entire

agreement between the parties hereto relating to the subject matter covered herein, and cancels,
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supersedes and replaces all previous negotiations, proposals, and agreements, whether oral or
written, between the parties relating to the subject matter covered herein.

Section 4.10. Mediation, Except as otherwise provided in this Section, as a
condition precedent to the filing of any lawsuit, the parties to this Agreement agree to submit any
dispute to mandatory but non-binding mediation. Each pﬁrty to such mediation shall bear its
respective cost of participation and all common costs for facilitating the mediation effort shall be
shared equally. Mediation must Be completed within sixty (60) days after the dispute is
submitted to mediation. Notwithstanding other provisions in this Section, the parties agree that
in the event of an emergency evidenced by a written declaration approved by the governing body
of the party seeking to avoid mediation and when injunctive relief is needed immediately,
mediation shall not be required. 4

Section 4.11, Jurisdiction and Venue for Litigation, = The parties agree that any
proceeding for enforcement of this Agreement shall be brought in the District Court in and for
Oklahoma County.

Section 4.12.  Assignability and Successor Interest. The rights and obligations of the
OCWUT under this Agreement may be assigned or the rights hereunder otherwise transferred by
the OCWUT to a duly formed successor trust or to the City of Oklahoma City, provided that no
obligations of the OCWUT set forth in this Agreement shall be affected by any such assignment
or transfer. The rights and obligations of the OWRB under this Agreement may be assigtled or
the rights hereunder otherwise transferred by OWRB from the OWRB to a duly formed
successor agency or entity, or to the State of Oklahoma, provided that no obligations of the

OWRSB set forth in this Agreement shall be affected by any such assignment or transfer.
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Section 4.13. Interpretation, For purposes of interpretation of this Agreement,
neither the OWRB, OCWUT, State of Oklahoma nor City of Oklahoma City shall be considered

to have been the drafter of this Agreement,
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IN WITNESS WHEREOF, the parties hereto acting under authority of their respective
governing bodies have caused this Agreement to be duly executed in several counterparts, each

of which shall constitute an original.
For the OKLAHOMA CITY WATER UTILITIES TRUST

i Wb

Pete White, Chairman Date 00”5// o

ATTEST:

Frances Kersey, Secretary
(SEAL)

g—

For the CITY OF OKLAHOMA CITY

wtid (=

Mick Cornett, Mayor Date O JISk
WLty
ATTEST: K (\S\? .-!;':'.,,E””o/"'/,/
S &k
T / 5[ 14 B o2
2+ A ¥l JP' 5
Frances Kersey, City Clerk %I%’Zj' o «\ §
(SEAL) anm\\“‘“

Reviewed for form and legality.

Dian it

Assistant Munu!pal Counselor
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For the OKLAHOMA WATER RESOURCES BOARD

b-1l-2010
Rudolf J. Herrmann, Chairman Date
] \\\\Il"'l llpg,, » ,’I’
ﬁ‘”
230 P Lmbee(”
2".’)'-.' ,2{ * 23 :'.L

% intdy e, Wb\eﬂ Secretary
\

Reviewed for form and legality.

T Gl

General Counsel
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EXHIBIT A
All or part of Sections 1, 2, 11, 12, 13, 14, 15 and 22, all in T 2 N, R 17 EIM, Pushmataha
County;
All or part of Section 21, T 2 N, R 17 EIM, Pittsburg County;
All or part of Sections 1, 2, 3,4, 5,6, 7,8, 9, 10, 11, 12, 13, 14,15,16, 17, 18,23 and 24, allin T
2 N, R 18 EIM, Pushmataha County; |
All or part of Sections 4, 5, 6, 7, 8, 17, 18, 19 and 20, all in T 2 N, R 19 EIM, Pushmataha
County,
All or part of Sections 35 and 36 in T 3 N, R 17 EIM, Latimer County;
All or part of Sections 23, 25, 26, 27, 34, 35 and 36, all in T 3 N, R 18 EIM, Latimer County;

and

All or part of Sections 22, 23, 27, 28, 29, 31, 32 and 33, all in T 3 N, R 19 EIM, Latimer County.
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CONTRACT BETWEEN THE UNITED STATES OF AMERICA
THE WATER CONSERVAT?SE STORAGE COMMISSION
THE STATE g; OKLAHOMA

WATER STORAGE SPAggRIN CLAYTON LAKE

. THIS CONTRACT, entered into this ¢ day of tféf& '
1974, by and between THE UNITED STATES OF AMERICA (hereinaftex

called the "Government") represented by the Contracting Officer
executing this contract, and THE WATER ‘CONSERVATION STORAGE COM-

MISSION OF THE STATE OF OKLAHOMA (hereinafter called the "User");

WITNESSETH THAT:

WHEREAS, the Flood Control Act of 1962 (Public Law 87-874,
87th Congress), authorized the construction, operation, and
maintenance of the Clayton lake on Xiamichi River, Oklahoma,
(hereinafter called the "Project"); and

WHEREAS, the User desires to contract with the Government
for the use of storage included in the Project for municipal
and industrial water supply, and for payment of the cost there-
of in accordance with the provisions ot the water supply AcCT
of 1958, as amended (43 USC 390b~£f); and

WHEREAS, the User is empowered so to contract with the
Government and is vested with all necessary powers for accom-
plishment of the purposes of this contract, including those
reguired by Section 221 of the Flood Control Act of 1970 (42

UsC 1962d-5b);
NOW, THEREFORE, the Government and the User agree as fol-

lows:

ARTICLE 1 - Water Storage Space.
(a) Progect Construction. The Government, subject to the.

directions of Federal law and any limitations imposed thereby,

shall design and construct the Project so as to include therein

space for the storage of water by the User.

RECEIVED CONTRACYCK! & OPE

APR 291974
7 OKLA WATER RESOURCES BOARD
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(b) Rights of User.

‘(1) The User shall have the right to utilize an undivided .
100 percent (estimated to contain 297,200 acre~feet after adjust-
ment for sediment deposits) of the total storage space in the
Project between elevations 599.0 feet above mean sea level and
542,0 feet above mean sea level, which total storage space is
estimated to contain 297,200 acre-feet after adjustment for -
sediment deposits. This storage space is to be used to impound
water for present and anticipated future demand or need for
municipal and industrial water supply. 47.678 percent (an
estimated 141,700 acre-feet) of the space which User has a
right to utilize is for present use water storage and 52,322
percent (an estimated 155,500 acre-feet) is for future use water

storage.

(2) The User shall have the right to withdraw water from
the lake, or to order releases to be made by the Government _
through the outlet works, in the Dam, subject to the provisions
of Axticle l(c) and to the extent the aforesaid storage space
will provide; and shall have the right to construct all such
works, plants, pipelines, and appliances as may be necessary
and convenient Ior the purpose of diversion or withdrawals,
subject to the approval of the Contracting Officer as to design
and location. The grant of an easement for right-of-way, across,
in and upon land of the Government at the Project shall be by
a separate instrument in a form satisfactory to the Secretary
of the Army, without additional cost to the User, under the .
authority of and in accordance with the provisions of 10 USC
2669, BSubject to the conditions of such easement, the User
shall have the right to use so much of the Project land as may
reasonably be required in the exercise of the rights and
privileges herein granted.

(c) Rights Reserved. The Government reserves the right
to maintain at all times a minimum downstream release of 4 cubic
feet per second through the gates or spillway of the dam. The
Government further reserves the right to take such measures as '
may be necessary in the operation of the Project to preserve
life or property, including the right not to make downstream
releases during such periods of time as is deemed necessary
in its sole discretion, to inspect, maintain, or repair the

Project.
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(d) Quality or Availability of Water. The User recognizes

that this contract provides storage space for raw water only,
The Government makes no representations with respect to the
guality or availability of water and assumes no responsibility
therefor, or for the treatment of the water.

ARTICLE 2 ~ Regulation of and Right to Use of Water. The regula-
tion of the use of water withdrawn or released from the aforesaid
storage space shall be the sole responsibility of the User. The
User has the full responsibility to acquire in accordance with
state laws and regulations, and, if necessary, to establish or
defend, any and all water rights needed for utilization of the
storage provided under this contract. The Government shall not
be responsible for diversions by others, nor will it become

a party to any controversies involving the use of the storage
space by the User except as such controversies may affect the

operations of the Government.

ARTICLE 3 - Operation and Maintenance. The Government shall

. operate and maintain the Project and the User shall pay to

the Government a share of the costs of such operation and
maintenance as provided in Article 5, The Usexr shall be
responsible for operation and maintenance of all installations
and racilities which it may construct for the diversion or
withdrawal of water, and shall bear all costs of construction,
operation and maintenance of such ingtallations and facilities.

ARTICLE 4 ~ Measurement of Withdrawal and Releases. The User
agrees to furnish and install, without cost of the Government,
suitable meters or measuring devices satisfactory to the
Contracting Officer for the measurement of water which is with-
drawn from the Project by any means other than through the
Project outlet works. The User shall furnish to the Government
monthly statements of all such withdrawals. Releases from the
water supply storage space through the Project outlet works shall
be made in accordance with written schedules furnished by the
User and approved by the Contracting Officer and shall be subject
to Article 1l(c). The measure of all such releases shall be by
means of a rating curve of the outlet works, or by such other
suitable means as may be agreed upon prior to use of the water

supply storage space.

ARTICLE 5 - Payments. In consideration of the right to utilize
the aforesaid storage space in the Project for municipal and
industrial water supply purposes, the User shall pay the follow-
ing sums to the Government:

- e e s e
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(a) Pégject Investment Costs.

(1) The User shall repay to the Government, at the times
and with interest on the unpaid balance as hereinafter speci-
fied, which, as shown in Exhibit "A" attached to and made a
part of this contract, constitute the entire estimated amount
of the construction costs, including interest during construc-
tion, allocated to the water storage right acquired by the User
under this contract. - The interest rate to be used for purposes
of computing interest during construction and interest on the
unpaid balance will be determined by the Secretary of the
Treasury as of the bheginning of the fiscal year in which con-
struction of the Project is initiated, on the basis set forth
in the Water Supply Act of 1958, as amended. Such interest
rate at the time of negotiation of this contract is 4.012 per-

~ cent. The User shall repay:

100 percent of the construction cost of specific
water supply facilities, estimated at 3

66.22 percent of the total Project joint-use
15,078,000

construction costs, estimated at

Interest during construction, estimated at

Total estimated amount of-Project in-
$16,3%9,000

vestment costs allocated to water supply

(2) The Project investment costs allocated to the storage

space indicated in Article 1(b) (1) as being provided for present

demand is currently estimated at $7,877,000, on the basis of the

cost presented in BExhibit "A"., The amount of the Project invest-

ment costs allocated to the storage for-present demand shall be
paid in 50 consecutive annual installments, the first of which
shall be due and payable within 30 days after the User is noti-
fied by the Contracting Officer that the Project is completed
and operational for water supply purposes. Annual installments
thereafter will be due and payable on the anniversary date of
the first payment. Except for the first payment which will be
applied solely to the retirement of principal, all installments
shall include accrued interest on the unpaid balance at the
rate provided above. The last annual installment shall be
adjusted upward or downward when due to assure repayment of
all of the investment costs allocated to the storage for pre-

sent demand within 50 years.

103,000

1,218,000
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(3) The amount of the Project investment costs allocated
to the remaining portion of the storage space, that provided
for future use, is currently estimated at $8,522,000 on the
basis of the costs presented in Exhibit "A". No principal or
interest payment with respect to this storage for future water
supply is required to be made during the first 10 years follow-
ing the date the Project is operational for water supply pur-
poses, unless all or a portion of such storage is used during
this period. The amount to be paid for any portion of such
storage vhich is used shall be determined by multiplying the
percentage of the total storage for future watexr supply which
is placed in use by the total amount of the Project investment
costs allocated to future water supply. Interest at the rate
provided above will be charged on the amount of the Project
investment costs allocated to the storage for future water
supply which is not being used from the tenth (10th) year
following the date the Project is operational for water supply
purposes until the time when such storage is first used. The
User may at its option pay the interest as it becomes due or
allow the interest to accumulate until the storage is used.

If the latter option is exercised, the interest will be com-
pounded annually and added to the principal amount. When any
portion of the storage for future water supply is used, payment
of both principal and interest for the portion used must be
started, and the amount of the Project investment costs allo-
cated thereto, with interest on the unpaid balance as provided
above, shall be paid within the life of the Project in not

to exceed 50 consecutive annual installments beginning within
30 days after the date of first use of such portion.

(4) An estimated schedule of annual payments for the
storage provided for present demand is attached as Exhibit
"B" of this contract. The annual payments as provided therein
shall be made until the actual construction costs of the
Project are determined. When the actual construction costs
of the Project are determined, the annual payments due there-
after will be adjusted to reflect any increase or decrease
in the actual cost, including interest during construction,
from the estimated amounts shown in Exhibit "A", Payment
schedules for the storage provided for future water supply
demands will be furnished by the Contracting Officer when
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use of such storage is started, and if based on estimated costs
will be subject to revision when actual costs are known.

(5) If the User shall fail to make any of the aforesaid
payments when due, then the overdue payments shall bear interest
compounded annually at the applicable rate until paid. The
amount charged on payments overdue for a period of less than
one year shall be figured on a monthly basis. For example,
if the payment is made within the first month after being over~
due (31 to 60 days after the anniversary date), one month's
interest shall be charged. This provision shall not be con-
strued as giving the User a choice of either making payments
when due or paying interest, nor shall it be construed as
waiving any other rights of the Government, at law or in
equity, which might result from any default by Usex.

(6) The User shall have the right at any time it so elects
to prepay the indebtedness under this Article 5(a), in whole or
in part, with accrued interest thereon to the date of such pre-

payment. )

.

(b) Major Capital Replacement Costs. The User will be re-
quired to pay 100 percent of the costs for-any major capital
replacement of specific water supply facitities. Uin addition,
the User shall pay to the Government up to 67.62 percent of
the costs of joint-use major capital replacement items. The
required repayment for joint-use costs will be commensurate
with the User's percentage of storage space presently in use.
Payment shall be paid either in lump sum or annually with
interest on the unpaid balance. If paid annually, the first
payment shall be made with the first annual payment on the
Project investment costs becoming due after the date said
major capital replacement costs are incurred.

(c) Annual Operation and Maintenance Costs. The User
will be required to pay the annual experienced operation and main-
tenance costs of specific water supply facilities. In addition,

the User shall pay 34.109 pexrcent of the annual experienced joint-

use operation and maintenance costs of the Project until such
time as the storage for future water supply is used. As the
storage provided for future water supply demands is used, the
share of the annual experienced joint~use operation and mainte-
nance costs, which the User will be required to pay in addition
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to' the operation and maintenance costs of the specific water
supply facilities, will be increased commensurate with the
percentage of the water supply storage being used, uwp to a
total of 71.54 percent of such costs.

ARTICLE 6 - Construction Cost Adjustments. All construction
cost dollar amounts in this contract, including those in the -
appendices, are tentative only, based on the Government's

best estimates. They will be adjusted upward or dowvnward by
the Contracting Officer when final construction costs become
known, and the contract will be modified to reflect the adjust-

ments.
ARTICLE 7 - Duration of Contract. This contract shall be effec-

tive when approved by the Secretary of the Axmy and shall con-
tinue in full force and effect for the life of the Project.

ARTICLE B - Permanent Rights to Storage. Upon completion of
payments by the User, as provided in Article S5(a) herxein, the
User shall have a permanent right, under the provisions of the
Act of 16 October 1963 (Public Law 88-140, 43 USC 390e), to the
use of the water supply storage space in the Project as provided
in Article 1, subject to the following:

(a) The User shall continue payment of annual operation
and maintenance costs allocated to water supply.

{(b) The User shall bear the costs allocated to water supply
of any necessary reconstruction, rehabilitation or replacement
of Project features which may be required to continue satisfac-
tory operation of the Project. Such costs will be established
by the Contracting Officer, Repayment arrangements including
schedules will be in writing and will be made a part of this

contract,

(c) Upon completion of payments by the User as provided
in Article 5(a) hereof, the Contracting Officer shall redeter~
mine the storage space for municipal and industrial water supply,
taking into account such eguitable reallocation of reservoir
storage capacities among the purposes served by the Project as
may be necessary due to sedimentation. Such findings, and the
storage space allocated to municipal and industrial water supply,
shall be defined and descrxibed in an exhibit which will be made
a part of this contract. Following the same principle, such
reallocation of reservoir storage capacity may be further ad-
justed from time to time as the result of sedimentation resurveys
to reflect actual rates of sedimentation and the exhibit revised
to show the revised storage space allocated to municipal and

industrial water supply.
(d) The permanent rights of the User under this contract

shall be continued so long as the Government continues to operate
the Project,. In the event the Government no longer operates the
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'Project, such rights may be continued subject to the execution
of a separate contract, or additional supplemental agreement

providing for: '

(1) continued operation by the User of such part of the
facility as is necessary for utilization of the water supply
storage space allocated to it;

(2) terms which will protect the public interest; and

(3) effective absolvement of the Government by the User
from all liability in connection with such continued operation.

ARTICLE 9 - Release of Claims. The User shall hold and save the
Government, including its officers, agents and employees harmless
from liability of any nature or kind for or on account of any
claim for damages.which may be filed or asserted as a result of
the storage in the Project, or withdrawal or release of water
from the Project, made or ordered by the User or as a result of
the construction, operation, or maintenance of the facilities

and appurtenances thereto owned and operated by the User, pro-
vided, that this shall not be construed as obligating the User

to hold and save the Government harmless from damages or liability
resulting from the sole negligence of the Government or its
officers, agents, or employees and not involving negligence on
the part of User cor its cofficers, agents, of employees. The

User shall also hold and save the Government free from all water~
rights claims resulting from construction and operation of the

Project. .

ARTICLE 10 -~ Assignment. The User shall not transfer or assign
this contract or any rights acquired thereunder, nor suballot
sald water supply storage space or any part thereof, nor grant
any interest, privilege or license whatsoever in connectilon with
this contract, without the approval of the Secretary of the Army,
rovided that, unless contrary to the public interest, this re-
striction shall not be construed to apply to any water that may
be obtained from the water supply storage space by the User and
furnished to any third party or parties, nor any method of allo-~

cation thereof.

ARTICLE 11 - Officials Not to Benefit. No member or delegate to
Congress, or Resident Commissioner, shall be admitted to any share
or part of this contract, or to any benefit that may arise there-
from; but this provision shall not be construed to extend to this -
contract if made with a corporation for its general benefits.

ARTICLE 12 - Covenant Against Contingent Fees. The User warrants
that no person or selling agency has been employed or retained -
to solicit or secure this contract upon an agreement or understand-
ing for a commission, percentage, brokerage,' oxr contingent fee
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excepting bona fide employees or bona fide established commercial
or selling agencies maintained by the User for the purpose of
securing business. For breach or violation of this warranty the
Government shall have the right to annul this contract without
liability or, in its discretion to add to the contract price or.
consideration, or otherwise recover the full amount of such com-
mission, percentage, brokerage or contingent fee.

ARTICLE 13 ~ Environmental Quality. During any construction,
operation, and maintenance by User of any facilities, specific
actions will be taken to control environmental pollution which
could result from.such activity and to comply with applicable
Federal, State and local laws and regulations concerning environ-
mental pollution. Particular attention should be given to (1)
reduction of air pollution by control of burning, minimization of
dust, containment of chemical vapors, and control of engine exhaust
gases, and of smoke from temporary heaters; (2) reduction of water
pollution by control of sanitary facilities, storage of fuels and
other contaminants, and control of turbidity and siltation fron
erosion; (3) minimization of noise levels; (4) onsite and offsite
disposal of waste and spoil; and (5) prevention of landscape
defacement and damage, .

_ ARTICLE 14‘- Federal and State Laws.

(a) In acting under its rights and obligations hereunder,
the User agrees to comply with all applicable Federal and State
laws and regulations, including but not limited to the provisions
of the Davis-Bacon Act (40 USC 276a et seq.): the Contract Work
Hours and Safety Standards Act (40 USC 327-333); and Title 29,
Code of Federal Regulations, Part 3.

(b) The User furnishes, as part of this contract, an
assurance (Exhibit C) that it will comply with Title VI of the
Civil Rights Act of 1964 (78 Stat. 241, 42 USC 200048, et seq.)
and Department of Defense Directive 5500.11 issued pursuant
thereto and publighed in Part 300 of Title 32, Code of Federal

Regulations. '

(c) The parties agree that this contract is not an obligation
for which the full faith and credit of the State of Oklahoma is
pledged. Nothing herein shall be construed as legally obligating
the Oklahoma legislature to make any appropriation of funds.

A. a.-g.&.n

ARTICLE 15 - Definitions,

(a) Joint-use costs - The costs of features used for any
two or more project purposes.

Rev 13 Max 74
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(b) Project investment costs -~ The init:t%. cost7o ‘the g}oz-:l‘
ject, including: land acquisition; construction; interest during
construction on the value of land, labor, and materials used for
planning and construction of the Project.

(c) Specific costs - The costs of project features normally
serving only one particular project purpose.

(d) Interest during construction ~ An amount of interest which
accrues on expenditures for the establishment of Project services
during the period between the actual outlay and the time the Pro-

. ject is first made available to User for water storage.

ARTICLE 16 - Approval. This contract is subject to the written
approval of the Secretary of the Army, and shall not be binding

until so approved.

IN WITNESS WHEREOF, the parties have executed this contract
as of the day and year first above written.

APPROVED: THE UNITED STATES OF AMERICA

M,é/ (G lany By

Secretary of the Army.

OHN @G. DRISKTULT,
olonel, Corps of Engineers
District Engineer

DATE: 0 APR K74 : Contracting Officer

THE WATER CONSERVATION STORAGE

COMMISSION OF THE STATE OF
SEAL OKLAHOMA
~

By \"'(_ O d’é’(t/éécm.-[/azag

Chairﬂfﬁf Lloyd E. Church, D.D.S.
ATTEST:

By @'. ﬁ Jt"‘

0. B. Saunders, Secretary
It is my opinion that this contract is within the authority of
the contracting agency and in reaching this conclusion I have con-
sidered the effect of Section 221 of the Flood Control Act of
1970 (42 usc 1962d-5b).




Case 5:11-cv-00927-W Document 67-4 Filed 02/10/12 Page 30 of 38

CERTIFICATE BACWS6 =i/ 4 = c‘_.O 134
x, 2 B Saunders + hereby certify
that I am the _ Secretary | of

the Water Conservation Storage Commission of the State of Okla-

homa, named as User herein; that Lloyd E. Church

who signed this contract on behalf of ‘the User was then
Chairman of sald Water Conservation Storage

Commission; that said contract was duly signed for and on behalf
of said User by authority of its governing body, and is within
the scope of its 1ega1.powers.

IN WITNESS WHEREOF, I have hereunto affixed my hand the

geal of the Water Conservation Storage COMnission'of the State

wf Ohlalioma, iLiis té day of j—;—g— . 1974,

(Seal) ‘ . . ﬂ 4W24-w/

0. B, Saunders
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EXHIBIT A

I - RESERVOIR:3TORAGE

Percent of
Conservation
Usable and Water
Feature Elevation Storase(l) Supply Storape
(ft M5L) (ac f;)
Flood Control 607.0-599.0 127,300
Conservation Storage 599.0-542.0 297,200 100.00
Water Supply 297,200 100.C0
Oklahoma Water Conservation Storage Commission
Initial 141,700 47,678

Future ) Bj_.jg_o. 52.322
Total 4, 500

(1) Storage remaining after 100 years sedimentation.

I1 - ALLOCATION OF ESTIMATED FIRST COST (2)

Flood Control $ 6,861,000
Water Supply:
Storage - 15,078,000
Conduit 103,000
Recreation & Fish and Wildlife 4,260,000
Total $26,302,000

(2) First cost includes $102,000 for the present value of future rcereation .
facilities. Total first cost of Project is $26,200,000

A-1
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EXHIBIT A (CONT)

"y ~ FLYRCNO e Rt LI L
.

Contract Ho. DALWSG -74<C £0134

111 - COSTS TO BE REPAID BY THE USER
. FOR WATER SUPPLY

INITHdL USE: .. - .
Cost of 141,700 acre-feet of water supply storage
VTSI L IR0 er supp " a0
utlet works specific to water supply
7,292,0

Interest during comstruction ($7,292,000 x
4,012% x 1/2 of 4~year comstruction period) 585,000
TOTAL INVESTMENT ~ INITIAL USE ; ‘i 877,

(el
O
O

FUTURE USE:
Cost of 155,500 acre-feet of water supply storage

(52.322% % $15,078,00) = § 7,889,000

Interest during conscxuction ($7,889,000 x

4,002% x 1/2 of 4~year construction period) = 633,000
TOTAL INVESTMENT - FUTURE USE g 8,322,000
TOTAL INVESTMENT - INITIAL & FUTURE USE . . $16,399,000

A-2
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EXHIBIT A (CONT)
1V ~ ALLOCATION OF ESTIMATED ANNUAL OPERATION,
MAINTENANCE AND MAJOR REPLACEMENT COSTS
- ' Sub-  FC,REC,
Item Present Future total F&WL, Total
Operation &
Meintenance:
Specific Cost 1,000 - 0 1;000 90,800 . 91.200
Joint~Use Cost 0,650 (3) £6,750(4) 5¢. 800 178,400 .
Total d 3850 66,750 . 128,600 142,600 270,200
Major Replacement:
Specific Cost 800, ‘0 800 1,900 2,700
Joint=Use Cost 420 3) 5ggga) 900 400 1,300
Total 1,220 480 1,700 2, 300 44000

(3) Based on 47,678 percent of joint-~use cost allocated to water supply.
(4) Based on 52,322 percent of joint-use cost allocated to water supply.

A-3
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cpnt'uct No. DACWS6-74=0 %6134

EXHIBIT A (CONT)

V - ANNUAL COSTS TO USER FOR
- INITIAL USE OF WATER SUPPLY STORAGE SPACE

Interest and amortization (5) 0.044847 x $7,877,000 = $353,257

Operation and Maintenance (6)
Joint-Use

BT.678% x 71.54% = 34.109% x §178,400 - 60,850
Specific Facilities

100% x $1,000 . - 1,000

Major Replacement (Bstimat.ed) (N

Joint-Use

47.678% x 67.69% = 32,273% x §1,300 - 420
Specific Facilities

100% x $800 - 800

TOTAL ESTIMATED ANNUAL COST $416,327

(5) Based on 50 payment, 49 with interest.

(6) The firxst payment shall be due and payable on the date ‘specified in
Article 5a(2). Payment due prior to availability of actual experienced

. cost will ba as shown,
(7) Major replacement cost axre payable only vhen incurred,

a3 S
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ANIL “IUNT OF APPLlCnTi SN SrnlUE
PYAT 1D PRYUENT L TEXEST twwdl CZET nLllC CI5T
& $ L L)
787735 G
1 33320700 3532ET. 03 752374360 (
2 353257.02 301852 57 51404443 74723334857 ,
3 353257.00 299720. 22 53466. 7d T418872. 7Y
4 355257.00 2976454 14 55611.86 7363259473
5 353257.00 295413.97 57552301 7308418e92
6 353257.00 293093.33 601€36 67 7245253425
7 353257.05 . 890€79.56 62577. 44 7132675431
8 353257.00 2%81¢€63.95 65033.05 711750776
3 353257.09 25555762 67692, 38 70672853434
19 3%532857.,00 2823416458 7041543 697367293
11 353257, 30 23001€4 45 T32nve S5 €9J€E232 35
12 353 TeuUU =7T7078.C4 7617396 6530083.37
13 353257.00 274021+ 74 1923F%.C6 675341513
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18 353257.02 2675836, 37 §87z:C. €3 653263332
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| %1 383274902 CEImMA EL FLLEFET e FSu82%20 30
19 353257, 00 2529294 67 10032731 620400139
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24 353257.00 231123.,05 122133.95 5633659495
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+ 26 3532587.00 221)26443 132133457 5379475+ 42.
27 353257.00 215325636 137431, 64 52420036 79
28 A53257.00 210311.,60 142945440 50972118, 3%
29 353257.00 204576+ &3 143630437 4950433401
30 353257.00 198611, 87 154€45.43 4795723054
3l . 353257.00 19240720 160849.80 4634342478
32 353257.00 185953.90 16730310 4467637« 63
33. 3%3257.00 173241, 70 174015430 A29 3624439
34 353257.00 172260. 21 18097 6 79 411262759
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EXHIBIT B (Cont)
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353257.50 1574450 69 198311.31 3725557.90
383257.2C 149837.74 RDZCET.26 352459064
353257, 00 141413461 21135437  3313052.25
353257.02 13291%. 66 22033734 3092714.71
353257.00 - 12407972 229177.23  2363537.63
353857.C0 1145055413 235371437 2625105.78
353257.00 105321465 247935435 2377eluv.d]
353257.0u 95374445 £57032.52 2119347.83
353257, 00 35023.24 263223.76  1851112.13
353257, 00 74266090 27399C.10 1572123.03
253257, 0C €3073.32 290183,13  1231945.35%
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ASSURANCE OF COMPLIANCE WITH THE DEPARTMENT OF DEFENSE DIRBCTIVB
UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

OKTAHO

WATER CONSERVATION S

GE COMMISSION

(hereinafter called ' Applicant-Recipient”)

HEREBY AGREES THAT it will comply with title V1
of the Civil Rights Act of 1964 (Public Law 88-352) and
all requirements imposed by or pursuant to the Directive
of the Department of Defense (32 Code of Federal
. Regulations Part 300, issued as Department of Defense
Ditective 5500.11, 28 December 1964) jssued pursuant
to that title, to the end that, in accordance with title V1
of that Act and the Directive, no person in the United
States shall, on the ground of race, color, or national
origin be excluded from participation in, be.denied the
benefits of, or be otherwise subjected to discrimination
under any program or activity for which the
Applicant-Recipient receives Federal financial assistance
from Depattment of the Ary and HEREBY GIVES
ASSURANCE THAT it will immediately take any
" measures necessary to effectuate this agreement,

If any real property ot structure thereon is provided or
improved with the aid of Federsl financial assistance
extended to the Applicant-Recipient by the Department
of the Army, assurance shall obligate the
Applicant-Recipient, or in the case of any transfer of
‘such property, any transferee, for the period during
which the resl property or structure is used for a
purpose for which the Federal financial assistance s
extended or for another purpose Involving the provision
of similar services or benefits. If any personal property is
30 provided, this assurance shall obligate the

Applicant-Recipient for the period during which it
retaing ownership or possession of the property. In all
other cases, this assurance shall obligate the Applicant-
Recipient for the period during which the -Federal
finantial assistance is extended to it by Department of
the Army,

THIS ASSURANCE is given in consideration of and for
the purpose of obtaining sny and all Federal grants,
loans, contracts, property, discounts or other Federal
financial assistance extended after the date hereof to the
Applicant-Recipient by the Department, including
installment payments after such date on account of
arrangements for Federal financisl assistance which were
approved before such date, The Applicant- Recipient
recopnizes and wsgrees that such Federal financial
assistance will be extended in reliance on the
representations and agreements made in this assurance,
and that the United States shall have the right to seek
judicial enforcement of this assurance, This assurance is
binding on the Applicant-Recipient, its sccessors,
transferees, and assignees, and the person or persons
whose signatures appear below are authorized to sign
this assurance on behalf of the Applicant-Recipient.

Sections 1V and VI of Department of Defense Directive

$500.11 setting forth prohibited discriminatory actions

and compliance information is on the reverse hereof,
OKLAHOMA WATER CONSERVATION STORAGE
COMMISSTION

Dated Q“/%??

SWT Form 553
Rev 23 Jun 72

(Applicant-Recipient)

oyt e L206
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SECTIONS IV AND VIl DEPARTMENT OF DEFENSE DIRECTIVE 5500.11

Iv. POLICY

A No person in the United States
shall, on the ground of race, ¢olot, o national orgin be
excluded from participation in, be denied the benefits
. of, or be otherwise subjected to discrimination under
any program to which this Directive applies,

B. SPECIFIC DISCRIMINATORY ACTIONS
PROHIBITER

1. A recipient undcr any pro to which this
Ditective a;:lies pay not, d%::t‘ly or through
contractual or other arrangements, on the ground of
race, color, or national orgin:

2. Denar an individusl any service, financial aid, or
other benefit provided under the program;

b. Provide any service, financial aid, or other
benefit to an individual which is different, or is provided
in a different manner, from that provided 1o others

under the program;

¢. Subject an individual, to segregation or separate
treatment in any matter selsted to his receipt of any
service, financial aid, or other benefit under the

program;

d. Restrict 2n individuzl in any way in the
en&oymmt of ary sdvantege or .rﬁvilegc enjoyed by
other receiving any service, financial sid, or other benefit
under the program;

e. Treat an individual differently from others in
determining whether he satisfles any admission,
enroliment, quota, eligibility, membership or other

uirement or condition which individuals must meet in -

re
order 1o be provided any service, financis) aid, or other
benefit provided under the program.

f. Deny an individual an opportunity to participate
in the program through the provision of services or
otherwise or afford him an opportunity to do 30 which
is different from that afforded others under the
program. ,

"2. A recipient, in determining the types of services,
financial aid, or other benefits, or facilities which will be
ovided under any wch program, or the class of
ndividuals to whom,-or the situations in which, such
services, financial sid, other benefits, or facilities will bs

ovided under any mich program, or the class of

dividuals to be afforded an opportunity to participate
in any such program, may not, directly or through
contractual or other smangements, utilize criteria or
methods of administration which have the effect of
- subjesting individuals to discrimination because of their
race, color, or nations] origin, or have the effect of
g:fuuu &r“wl}nxumy impairing auo:: lishm;:u of
o TOgIAM a8 respect idusls of &

purticulss race, color.gt national origin.

3, As used in this Seoction the services, financial aid,
or other benefits provided under a am recefving
Federal financial assistance shall be to include
any service, financial aid, or other benefit provided-in or
through a facility provided with the ald of Federal
financisl axsistance.

4. The enumeration of specific forms of prohidited
discrimination in this Subsection does not limit the
g:g:'nlity of the prohibition in Subsection IV, A, of this

10n.

ViI.Compliance Information

A, MPW Each responsible
Department offic) to the fullest extent practicable
seck the cooperation of recipients in obtaining
compliance with this Directive and shall provide
assistance and anidlncc to reciplents to help them

y

comply voluntarily with this Directive,

B. L‘nmmu_xgﬂgm Each recipient shall keep
such records and submit to the responsible Department
official timely, complete and accurate compliance
reports at such times, and in such form and containin
such information, as the responsible Department offici
may determine to be necesssry to enable him to
ascertain  whether the recipient has complied or is
complying with this Directive. In the case of an
Fo am under which a primary recipicnt extends

oral assistance to any other recipient, such other
recipient shall also submit compliance reports to the
primary recipient as may be necesssry 10 enable the
primary recmem to carzy out its obligations imposed
pursuant to this Directive.

C. Access to Sowrces.of Infonmation. Each recipient
shall permit access by the m’;:gnsiblc Department
official during normal business hours to such of its
books, records, accounts, and other sources of
information, and its facilities as may be pertinent to
acertsin compliance with this Directive, Where any
information required of a recipient is in the exclusive

ssession of any other institution or person and this

stitution or person shall fail or refuse to furnish this
information, the recipient shall 50 certify in its report
and shall set forth what efforts it has made to obtain the
information.

Each recipient make available to participants,
beneficiaries, and other interested persons such
information regasding the provisions of this Directive
and its applicability to the program under which the
secipient teceives Federal financial assistance, and make
such information availeble to- them in such manner, as
the t:lpondbl: Depmmen:f og‘l:m ﬁndcunems:gm to
apprise such perwns otections st
gz;”qir‘?hution u‘:\md them by Fthe Act and this
elive, :
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