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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

(1) CHICKASAW NATION and )
(2) CHOCTAW NATION OF OKLAHOMA, )

)
Plaintiffs, )

)
vs. )

)
(1) MARY FALLIN, in the official capacity )
as Governor of the State of Oklahoma; )
(2) RUDOLF JOHN HERRMANN, )
(3) TOM BUCHANAN, )
(4) LINDA LAMBERT, )
(5) FORD DRUMMOND, )
(6) ED FITE, )
(7) MARILYN PEAVER, )
(8) KENNETH K. KNOWLES, )
(9) RICHARD SEVENOAKS, and )
(10) JOE TARON, each in her or his official )
capacity as a member of the )
Oklahoma Water Resources Board; )
(11) 1. D. STRONG, Executive Director of )
the Oklahoma Water Resources Board in )
his official capacity; )
(12) CITY OF OKLAHOMA CITY, an )
Oklahoma municipal corporation; )
(13) OKLAHOMA CITY WATER UTILITY )
TRUST, a public trust for the benefit of the City of )
OklahomaCity, )

)
Defendants. )
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OPENING BRIEF IN SUPPORT OF THE OKLAHOMA WATER RESOURCES
BOARD'S MOTION TO DISMISS PURSUANT TO FED. R. elv. P. 12(b)(l),

12(b)(7), and 19
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INTRODUCTION

Pursuant to Federal Rules of Civil Procedure 12(b)(l), 12(b)(7), and 19,1

Defendants Rudolf John Herrmann, Tom Buchanan, Linda Lambert, Ford Drummond, Ed

Fite, Marilyn Feaver, Kenneth K. Knowles, Richard Sevenoaks, Joe Taron, Members of

the Oklahoma Water Resources Board ("OWRB"), and J. D. Strong, Executive Director

of the OWRB (collectively "OWRB Defendants"), submit this Brief in Support of

Motion to Dismiss the Second Amended Complaint ("Complaint") [Doc. No. 62] of the

Choctaw Nation of Oklahoma and Chickasaw Nation ("Tribes").

The Tribes' Claims

The Tribes' Complaint asserts that they have federally protected water rights in the

Basins within what they term their former "Treaty Territory," see Complaint, I 87(b)(i)-

(ii); regulatory authority over those rights, id. I 87(a); and that those rights entitle the

Tribes to seek to enjoin state permit proceedings, id. II 96, 97, veto authorization of use

of water from the alleged "Treaty Territory" outside that territory, id. II 87(c), 90-91, and

invalidate a June 2010 Transfer Agreement entered into between OWRB and the City of

Oklahoma City and its Water Trust (collectively, "City/Trust"), id. II 90, 93. The

Tribes' claimed "Treaty Territory water resources" allegedly lie within the Kiamichi

Basin, the Clear Boggy Basin, and "all or part of 29 other surface water systems," id. I

38, including three federal reservoirs, Sardis Reservoir, Hugo Reservoir, and McGee

Creek Lake. Id.

1 Defendant Governor Mary Fallin has filed a separate Motion to Dismiss Pursuant to
Fed. R. Civ. P. 12(b)(l), and the OWRB Defendants also join in that Motion.
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Summary of the Argument

The Tribes' Complaint must be dismissed for two reasons. First, the Tribes assert

claims against the OWRB Defendants, yet the OWRB Defendants are immune from suit

because the relief the Tribes seek establishes that the State "is the real, substantial party

in interest." Virginia Office ofProtection & Advocacy v. Stewart, 131 S. Ct. 1632, 1638,

_ U.S. _, _ (2011) (quoted authority omitted). Thus the exception under Ex Parte

Young, 209 U.S. 123 (1908), does not apply, and the OWRB Defendants' immunity from

suit remains intact. Virginia Office of Protection & Advocacy, 131 S. Ct. at 1639-40.

The Complaint must be dismissed under Rule 12(b)(l). See Point I, infra.

Second, the United States and OWRB are parties to federal contracts challenged

by the Tribes' Complaint, which makes them necessary, or required, and indispensable

parties to this lawsuit.2 Without bringing these contracting parties before the Court, there

is an absolute bar to the Tribes' seeking judicial relief that implicates and conflicts with

statutorily authorized federal contracts. The Tribes' inability to join these sovereigns

means the Complaint must be dismissed under Rules 19 and 12(b)(7) for failure to join

indispensable parties. See Point II, infra.

2 As discussed infra, the Tribes' Complaint threatens federal contracts entered into by the
Army Corps of Engineers ("Corps") and the Bureau of Reclamation ("Bureau") on the
United States' behalf. Thus the United States, the Corps, and the Bureau (collectively the
"United States") are necessary parties who are immune from suit. See Dalrymple v.
Grand River Dam Auth., 145 F.3d 1180, 1186 (lOth Cir. 1998).

2
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ARGUMENTS AND AUTHORITIES

I. The OWRB Defendants Are Immune from Suit.

The Complaint must be dismissed pursuant to Federal Rule of Procedure 12(b)(l)

because the OWRB Defendants' immunity from suit has not been waived. As an arm of

the state, OWRB and its individual members are entitled to Eleventh Amendment

immunity, including immunity from suit brought by Indian tribes. See Blatchford v.

Native Vill. ofNoatak & Circle Vill., 501 U.S. 775, 782 (1991). The State has not waived

its immunity from suit, nor has Congress abrogated the State's immunity. Thus, the

OWRB Defendants can only be sued pursuant to the Ex Parte Young doctrine, which is

an exception to Eleventh Amendment immunity for suits against state officials seeking to

enjoin alleged on-going violations of federal law. As recently clarified by the Supreme

Court, when considering whether Ex Parte Young applies, "a court need only conduct a

straightforward inquiry into whether [the] complaint alleges an ongoing violation of

federal law and seeks relief properly characterized as prospective." Verizon Md., Inc. v.

Pub. Servo Comm'n ofMd. , 535 U.S. 635, 645 (2002).

The Supreme Court, however, also has clarified that the Ex Parte Young doctrine

is limited to the "precise situation" where "a federal court commands a state official to do

nothing more than refrain from violating federal law." Virginia Office of Protection &

Advocacy, 131 S. Ct. at 1638 (quoting Pennhurst State Sch. & Hosp. V. Halderman, 465

U.S. 89, 105 (1984». The doctrine does not apply "when the state is the real, substantial

party in interest." Id. (quoted authority omitted). Thus, the "general criterion for

3
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determining when a suit is in fact against the sovereign is the effect of the relief sought."

Id. at 1639.

The State, and more specifically OWRB, is "the real, substantial party in interest"

because the relief the Tribes seek "would expend itself on the public treasury or domain,

or interfere with public administration." Id. Although the Supreme Court's guidance in

Idaho v. Coeur d'Alene Tribe ofIdaho, 521 U.S. 261,267-69 (1997), has been narrowed,

the Court's discussion of the effect of the relief sought by the tribe in that case establishes

that, consistent with recent Supreme Court case law, the Tribes' Complaint "is in fact

against the sovereign." Virginia Office ofProtection & Advocacy, 131 S. Ct. at 1639.

As in Coeur d'Alene, the declaratory and injunctive relief sought by the Tribes

would have the effect of "extinguish[ing] ... the State's control over a vast reach of ...

waters long deemed by the State to be an integral part of its territory." 521 U.S. at 282.

As the Complaint's claims for relief make clear, the Tribes seek to shift "substantially all

benefits of ownership and control ... from the State to the Tribe." Id. ("The suit seeks,

in effect, a determination that the [waters] in question are not even within the regulatory

jurisdiction of the State."). The effect of the relief sought against the State is clear-the

Tribes seek "to bar the State's principal officers from exercising their governmental

powers and authority over the disputed ... waters." Id. As in Coeur d'Alene, the Tribes'

Complaint names all of the members of OWRB, in whom the power to regulate and

control the use of waters in the State is vested. "Not only would the relief block all

attempts by these officials to exercise jurisdiction over [the waters of the Basins] but also

would divest the State of its sovereign control over [those waters.]" Id. at 283. Just as in

4
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Coeur d'Alene, a determination that the Tribes' requested relief would "caus[e] little or

no offense to [Oklahoma's] sovereign authority and its standing in the Union would be to

ignore the realities of the relief the Tribe[s] demand." [d. at 282. Thus, the Complaint

must be dismissed because "the state is the real, substantial party in interest," and Ex

Parte Young does not apply. [d. (quoted authority omitted).

Additionally, as described more fully in Point n.B, infra, the relief sought by the

Tribes is not only "prospective." Instead, the Tribes seek a declaration that would

invalidate a century of Oklahoma water regulatory actions and fundamental provisions of

the 1974 Contract governing Sardis Lake, entered into by the United States and OWRB

years ago. Given that the Tribes are essentially seeking relief from alleged past wrongs,

the Ex Parte Young doctrine does not apply.

The Tribes have not mitigated the fundamental effect of their claims through the

ambiguous and severely qualified disclaimer inserted in the Complaint, that, although

they deny "the Board's authority to issue permits, [they] will not challenge any current

use of water pursuant to any existing permits." Complaint, lJI 99(c)(I) (emphasis added).

This backhanded assurance merely underscores the Tribes' effort to unseat Oklahoma

from any regulatory role and to leave at risk Oklahomans, whose permits may be

invalidated and have only the Tribes' word they "will not challenge any current use"

under permits that its claims would invalidate as against all others and even as to

permitted rights not currently in use. Clearly all OWRB permits and all water use are

threatened. Nor do the Tenth Circuit's decisions in Osage Nation v. ex rel. Oklahoma

Tax Comm'n, 260 Fed. Appx. 13, 15 (lOth Cir. 2007), and Crowe & Dunlevy P.e. v.

5
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Stidham, 640 F.3d 1140, 1154 (lOth Cir. 2011), or Judge DiGiusti's decision in Wells

Fargo Bank v. Maynahonah, 2011 WL 3876519, No. CV -11-648-D (W.D. Okla. 2011),

support a waiver here. In those cases, the relief requested, while it related to prior official

actions, was only prospective in effect. Here, the Tribes seek remedies that will unsettle

a longstanding permitting regime and previously existing water and contract rights.3

Finally, the rationale underlying the Ex Parte Young doctrine will not be furthered

here. As the Supreme Court has noted, Ex Parte Young's limited exception to the

sovereign immunity bar is "accepted as necessary to permit the federal courts to vindicate

federal rights." Virginia Office of Protection & Advocacy, 131 S. Ct. at 1638. "The

doctrine strikes a delicate balance by ensuring on the one hand that states enjoy sovereign

immunity preserved for them by the Eleventh Amendment while, on the other hand,

'giving recognition to the need to prevent violations of federal law.'" Osage Nation, 260

Fed. Appx. at 20 (citing Coeur d'Alene, 521 U.S. at 269). The federal remedy is simply

not needed here because the OWRB has recently initiated a state court adjudication,

consistent with the McCarran Amendment, 43 U.S.C. § 666, which provides a

congressionally authorized mechanism to vindicate any federal rights the Tribes may

have. Cf. Seminole Tribe v. Fla., 517 U.S. 44, 74 (l996» ("where Congress has

prescribed a detailed remedial scheme for the enforcement against a State of a statutorily

3 Given the Tribes' long delay in seeking to oust State regulation, and Oklahomans'
century-long reliance on State water resource regulation, "standards of federal Indian law
and federal equity practice" preclude the Tribes from advancing its claims here. See City
of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 199 (2005) (equitable considerations
of laches, acquiescence and impossibility barred the Oneida Tribe's claim that it could
exercise sovereign control over lands within the boundaries of the tribe's former
reservation and avoid payment of city property taxes).

6
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created right, a court should hesitate before casting aside those limitations and permitting

an action against a state officer based upon Ex Parte Young."). The waiver of immunity

under Ex Parte Young should not be "accepted as necessary" given the ready availability

of a Congressionally sanctioned remedy for the federal rights. Ex Parte Young does not

apply, and the Tribes' Complaint must be dismissed under Rule 12(b)(1).

II. The United States and OWRB Are Necessary and Indispensable Parties
under Rule 19.

By asserting regulatory control over and a right to use the water resources within

the so-called Treaty Territory, the Tribes necessarily challenge the validity of long-

standing contracts between the United States and OWRB. As parties to the challenged

contracts, the United States and OWRB are necessary parties to an action intended to

establish water use and regulatory rights. The Tribes' Complaint also challenges the June

2010 Transfer Agreement to which the OWRB is a party, threatening the interests of

OWRB under the agreement. The United States and OWRB are immune from suit and

cannot be joined. Hence, Rule 19 requires the Court to dismiss because, in equity and

good conscience, this action cannot proceed in the absence of the United States and

OWRB.

Rule 19(a) requires that a party be joined if "the court cannot accord complete

relief among existing parties," or the absent party "claims an interest relating to the

subject of the action" and a judgment rendered in the party's absence may "as a practical

matter impair or impede the person's ability to protect the interest; or leave an existing

party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent

7
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obligations because of the interest." Under Rule 19(b), "[i]f a person who is required to be

joined if feasible cannot be joined, the court must determine whether, in equity and good

conscience, the action should proceed among the existing parties or should be dismissed."

In making this determination, courts consider 1) the extent to which a judgment rendered

in the person's absence might prejudice that person or the existing parties; 2) the extent to

which any prejudice could be lessened; 3) whether a judgment rendered in the person's

absence would be adequate; and 4) whether the plaintiff would have an adequate remedy

if the action were dismissed for nonjoinder.

The Supreme Court has recently clarified the proper Rule 19 analysis in this

context, i.e., when the absent party is a sovereign entity. See Philippines v. Pimentel, 553

U.S. 851 (2008). When, as here, "sovereign immunity is asserted, and the claims of the

sovereign are not frivolous, dismissal of the action must be ordered where there is a

potential for injury to the interests of the absent sovereign." Id. at 867 (emphasis added);

see also Northern Arapahoe Tribe v. Harnsberger, 660 F. Supp. 2d 1264, 1280 (D. Wyo.

2009) (when sovereign immunity is asserted by an absent party, "the discretion otherwise

afforded this Court in balancing the equities under Rule 19(b) is to a great degree

circumscribed, and the scale is already heavily tipped in favor of dismissal").

8
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A. The Tribes' claims challenge federal statutes and contracts regarding
federally created and controlled water projects and threaten the United
States'interests.

The Tribes' Complaint does not name the United States even though 1) the Tribes

assert that the United States holds the Tribes' water resources in trust, see Complaint 11

36, 41, and 2) the United States claims an interest in the water resources and storage

projects at issue because the United States, pursuant to specific congressional

authorization, constructed the federal reservoirs at issue in the Complaint, and has entered

into contracts with state and local administrative agencies in accordance with the

congressional authorization. The United States thus has a direct interest in the issues

raised in the Tribes' Complaint. The Tribes' claims to own and regulate the waters of the

alleged "Treaty Territory" would disrupt water use and regulatory regimes contemplated

by the statutory authority and implementing contracts for the projects to which the United

States is a party. These contracts, and the United States' interests, are described in tum.

1. Sardis Reservoir (Kiamichi Basin)

The Sardis Reservoir was constructed by the Corps pursuant to the Flood Control

Act of 1962, Pub. Law 87-874, 76 Stat. 1173. The construction of Sardis Reservoir was

authorized "substantially in accordance with the recommendations of the Chief of

Engineers in Senate Document Numbered 145." [d. In Senate Document 145, the

Secretary of the Army recommended the construction of Clayton Lake, later renamed

Sardis Reservoir, "in the headwaters of the Kiamichi River for flood control, water

supply, recreation, and fish and wildlife purposes." See Senate Doc. 145, xi, 87th Cong.,

9
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2d Session (1962). Congress further explained that the "Kiamichi River Basin offers an

excellent potential source of future water supply for the central Oklahoma-north Texas

region." [d. at 15. The report also stated that "[t]he metropolitan centers of Oklahoma

City, Dallas, and Forth Worth northwest and southeast, respectively, of the Kiamichi

River Basin, are going to need additional water supplies to sustain the anticipated

growth." [d. at 204.

Under the Flood Control Act, the Corps was authorized to and did enter into

"written partnership agreement[s]" with State and local interests for repayment of

construction costs in return for storage capacity within the reservoir. See 42 U.S.C. §

1962d-5b(a)(1). Pursuant to this legislative grant of authority, in 1974 the Corps entered

into an agreement with the Water Conservation Storage Commission of the State of

Oklahoma to build the Sardis Reservoir.4 1974 Contract attached as Exhibit 1. In the

1974 Contract, the Corps agreed to construct Sardis Reservoir for present and future

water supply storage, and OWRB, the "User" under the Contract, agreed to repay the

Corps in fifty consecutive annual payments and to pay future operating costs of the lake.

1974 Contract at 4.

Although the Corps delegated certain rights and interests to the OWRB, the Corps

retained important rights and interests, including the rights to "operate and maintain the

Project," id. Art. 3, maintain a minimum downstream release through the gates of the

dam, Article l(b)(c), and, to "take such measures as may be necessary in the operation of

4 The Water Conservation Storage Commission was sunsetted by the Oklahoma
Legislature in 1979 and, "all existing obligations of the Oklahoma Water Conservation
Storage Commission [were] assumed by the [OWRB]." 82 O.S. § 1085.38.

10
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the Project to preserve life or property, including the right not to make downstream

releases during such periods of time as is deemed necessary in its sole discretion, to

inspect, maintain, or repair the project." Id. The Contract also specifically vests

authority in the Corps to approve any assignments of the 1974 Contract. See Article 10.

The Tribes' claims to regulatory authority and right to use the waters of Sardis

Reservoir threaten the United States' rights to use and prescribe the regulatory regime for

water in Sardis Reservoir, as well as the United States' interests in the 1974 Contract

governing the management of the Reservoir.

2. Hugo Reservoir (Kiamichi Basin)

Consistent with the federal plan to develop the Kiamichi Basin, Hugo Reservoir

was authorized by the Flood Control Act of 1946 for flood control, water supply, water

quality, recreation, and fish and wildlife uses. Pub. L. 79-526, 60 Stat. 641. The Corps

began construction of Hugo Reservoir in 1967, and construction was completed in 1974.

The Corps continues to operate Hugo Reservoir.

As with its 1974 Contract with the OWRB, the United States has interests in its

contract with the Hugo Municipal Authority and interests in the project itself. Pursuant

to the Flood Control Act, the Corps entered into a water storage supply contract with the

Hugo Municipal Water Authority in 1972, which was approved in 1974. See Hugo

Contract attached as Exhibit 2. The Hugo Municipal Authority is an Oklahoma public

water trust formed for the benefit of the City of Hugo, Oklahoma. The United States'

contract with the Authority provides that the Authority has the right to utilize a fixed

percentage of the storage space in the project "to impound water for water quality control

11
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and present and anticipated future demand or need for municipal and industrial water

supply." Hugo Contract, Art. l(b)(l). The Hugo Contract also provides the Hugo

Municipal Authority with the "right to withdraw water from the lake." ld. Art. 1(b)(2).

The United States reserved to itself the "right to maintain downstream releases to meet

established water requirements ... and the rights to take such measures as may be

necessary in the operation of the Project to preserve life or property." ld. Art. l(c). The

contract provides that the Authority must acquire water rights under state law, and it

further vests in the Authority "sole responsibility" over the "regulation of the use of water

withdrawn or released." ld. Art. 2. By asserting regulatory control over and the right to

use water resources within the Kiamichi Basin, which includes the Hugo Reservoir, the

Tribes' claims necessarily threaten the United States' interest in effectuating its

agreement with the Hugo Municipal Authority.5

B. By challenging the 1974 Contract, the Tribes' Complaint threatens the
OWRB's interests.

The Tribes' Complaint seeks to circumvent the need to name the OWRB itself by

purporting to bring claims against the OWRB Defendants. As discussed under Point I,

above, the Tribes' Complaint seeks relief that is, fundamentally, against the State. Thus,

the Tribes' Complaint is barred by sovereign immunity. The fact that the Tribes'

Complaint is essentially against the State is further demonstrated by OWRB's interests,

5 Although the Tribes do not specifically challenge the withdrawal of water from McGee
Creek Lake, the Tribes' alleged "Treaty Territory" includes the Clear Boggy Basin,
which includes McGee Creek and, consequently, McGee Creek Lake. The Tribes'
claims, therefore, also threaten the United States' interest in effectuating the statutes and
federal contracts governing the administration of the McGee Lake, a project of the
Bureau. See Pub. L. 94-423 § 705(d).

12
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which are threatened by the Tribes' Complaint, specifically OWRB's interest in the 1974

Contract regarding water storage at Sardis Reservoir, and OWRB' s interest in the June

2010 Transfer Agreement with the Water Trust.

1. OWRB's interest in the 1974 Contract.

The OWRB is a contracting party to the 1974 Contract, and its interests in that

contract are threatened by the Tribes' Complaint. The 1974 Contract states:

"[R]egulation of the use of water withdrawn or released from the aforesaid storage space

shall be the sole responsibility of the User." 1974 Contract, Article 2. Although the 1974

Contract does not purport to grant OWRB (the "User") water rights, the Contract does

authorize OWRB to "withdraw water from the lake" subject to certain rights reserved to

the United States. See id. Art. l(b)(2), (c). And OWRB is "responsible for operation and

maintenance of all installations and facilities which it may construct for the diversion or

withdrawal of water, and shall bear all costs of construction, operation and maintenance

of such installations and facilities." Id. Art; 3.

2. OWRB's interest in the 2010 Transfer Agreement.

Under the 1974 Contract, OWRB may assign its rights. Consistent with this

authorization, in June 2010, OWRB agreed to "transfer its rights to use the conservation

storage capacity together with all its obligations under the 1974 Contract to [the Trust]."

See June 2010 Transfer Agreement, p. 3, attached as Exhibit 3. In return, the Trust

agreed to assume OWRB's payment obligations to the United States. Id. Additionally,

OWRB agreed that the Trust would "be able to utilize the rights to use the conservation

storage capacity in Sardis Reservoir." Id. The Tribes' request that this Court invalidate

13
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the June 2010 Transfer Agreement and enjoin any further action on the June 2010

Transfer Agreement thus directly threatens OWRB's interests in effectuating assignment

of the 1974 Contract. The Transfer Agreement cannot be invalidated without destroying

OWRB's rights under the Agreement. Yet, OWRB is not, and cannot be made, a party to

this case.

c. The United States and the OWRB claim interests relating to the subject of the
action but cannot be sued and are thus indispensable parties.

The Tribes cannot seek judicial relief that implicates and conflicts with statutorily

authorized federal contracts without bringing the contracting parties before the Court.

Yet, the Tribes have not and indeed cannot join the contracting parties because of their

sovereign immunity from suit. Thus, the Tribes' Complaint must be dismissed under

Rules 19 and 12(b)(7).

1. The Tribes have failed to join necessary or required parties.

Rule 19(a) requires that a party be joined if "the court cannot accord complete

relief among existing parties," or the absent party "claims an interest relating to the

subject of the action" and a judgment rendered in the party's absence may "as a practical

matter impair or impede the person's ability to protect the interest; or leave an existing

party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent

obligations because of the interest." Fed. R. Civ. P. 19(a). Here, the United States and

the OWRB are necessary or "required" parties because they "claim[] an interest relating

to the subject of the action," i.e., the rights and obligations created by federal

14
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authorizations, and a judgment rendered in their absence may "as a practical matter

impair or impede the person's ability to protect the interest." Fed. R. Civ. P. 19(a)(B)(i).

a. The federal and state parties to the federal construction and operation
contracts are necessary.

The United States and OWRB are necessary parties because the Tribes' Complaint

challenges decisions made by the United States pursuant to federal statutes that are

reflected in federal contracts described in Points II.A & B, supra. It is black letter law

that contracting parties are necessary. See Navajo Tribe of Indians v. New Mexico, 809

F.2d 1455, 1472 (10th Cir. 1987) ("[A]ll parties to an instrument must be present, else it

may not be canceled."); Paiute-Shoshone Indians v. City ofLos Angeles, 2007 U.S. Dist.

LEXIS 10590, *57 (B.D. Calif. 2007) (United States necessary and indispensable because

the "central issue is the legality of the United States' actions." (quoted authority

omitted)).

b. The OWRB, as a party to the June 2010 Transfer Agreement, and the
United States, as an intended beneficiary, are both necessary.

The OWRB is a necessary, or "required," party to the Tribes' challenge to the

validity of the 2010 Transfer Agreement because OWRB is a party to the 2010 Transfer

Agreement. A decision regarding the validity of that contract in OWRB's absence will

be prejudicial to OWRB's interests. The United States also has an interest in the Tribe's

challenge to the 2010 Transfer Agreement because that agreement (i) provides that the

Water Trust will make the substantial payments to the United States required under the

1974 Contract, and (ii) is contingent upon the Corps' approval. A decision by this Court

15
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regarding the validity of the 2010 Transfer Agreement, in the absence of the United

States is clearly prejudicial to the Corps' interests.

2. This case cannot proceed in equity and good conscience in the absence of
the United States or the OWRB.

The United States and the OWRB are immune from suit and cannot be joined.

This case cannot proceed in equity and good conscience in their absence and thus those

parties are indispensable. Courts construing Rule 19 in similar contexts have concluded

that contracting parties are necessary and indispensable. For example, the Tenth Circuit

recognized that contracting parties are both necessary and indispensable parties when a

third party challenges the underlying contract. In Tewa Tesuque v. Morton, 498 F.2d

240, 242 (10th Cir. 1974), members of the Tesuque Pueblo, an Indian tribe, brought suit

against federal officials for approving a contract entered into between the Pueblo and a

development company ("Sangre"). The plaintiffs named the development company as a

defendant, but did not name the Pueblo. In concluding that the Pueblo was an

indispensable party, the Tenth Circuit first explained that, "[a]s lessor of the lease

agreement entered into with Sangre, the Pueblo certainly will be affected if the lease is

cancelled." Id. at 242. The court concluded the Pueblo would be prejudiced by a

judgment in its absence: "If the lease is cancelled [the Pueblo] would lose its rental

income to be derived therefrom, together with employment opportunities for its

members." Id.

The Tenth Circuit concluded that the prejudice to the absent party could not be

lessened if the lease was cancelled, that its relief would not be adequate because "it may

16
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very likely invite additional lawsuits." and that the plaintiff had an alternate remedy,

bringing suit in tribal court. Id. at 243. Here, both absent sovereigns are parties to

contracts that the Tribes' Complaint implicitly or explicitly challenges, who will all be

prejudiced by a decision in their absence, and all the sovereigns will be present in the

state court adjudication. Thus, consistent with Tewa Tesuque, the absent sovereigns are

indispensable, and the Complaint must be dismissed.

Courts also have concluded that, when the validity of the United States' actions is

challenged, the United States is a necessary party, and, under the circumstances here, is

indispensable. The Tenth Circuit, in Navajo Tribe, 809 F.2d at 1473, concluded that the

United States was an indispensable party in an action where the Navajo Nation

("Nation") sought to establish its title to certain unallotted lands. The Nation sought to

"cancel and set aside all patents, grants, assignments, leases, and other conveyances made

or done pursuant to [relevant acts and executive orders]." Id. at 1471 (quoted authority

omitted). The court held that the Nation's "claims against the remaining defendants are,

in reality, challenges to the validity of the transactions by which the United States

assumed title to the subject land." Id.

Relying on Tewa Tesuque, the Navajo Tribe court reiterated: "It is a fundamental

principle of law that an instrument may not be cancelled by a Court unless the parties to

the instrument are before the court." Navajo Tribe, 809 F.2d at 1472 (citation omitted).

The Tenth Circuit upheld the district court's determination that the United States was

indispensable because: 1) the claims against the non-federal defendants rested on

documents of title derived from the United States; 2) the Nation sought to cancel all such
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documents; 3) parties to an instrument must be present before the court before the

instrument can be cancelled; and 4) the validity of a deed or patent issued by the United

States cannot be questioned in a suit by a third party against the grantee. Id.

The court then concluded that the factors under former Rule 19(b) were met.

Prejudice to the United States was clear: "A finding in the Government's absence that

title to the reservation created by [the executive orders] is vested in the Tribe when the

United States claims title to much of that land undoubtedly prejudices the latter's

interests." Id. Prejudice to the United States could not be lessened or avoided because

title to the reservation lands "must be decided entirely or not at all." Id. The court

further found that a judgment rendered in the United States' absence would not be

adequate given the large land holdings claimed by the United States. Id. at 1472-73.

Although the court conceded that, if the case was dismissed, the Nation would have no

remedy, it concluded that the lack of remedy did not preclude a finding of

indispensability. Id. at 1473.

Application of Rule 19's four factors and relevant case law to the Tribes'

Complaint compels the conclusion that the absent parties' interests will be affected by a

judgment rendered by this Court, and consequently, the United States and the OWRB are

indispensable. Here, the absent sovereigns' claims "are not frivolous" and thus

"dismissal of the action must be ordered." Pimentel, 553 U.S. at 867. Before addressing

Rule 19(b)'s first three factors, this brief addresses Rule 19(b)'s fourth factor, availability

of an alternative remedy, because that factor is especially compelling here given the fact
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that OWRB has initiated a general stream adjudication in state court. Thus, the Tribes'

claims can and should be decided in an alternate forum.

a. OWRB's recently initiated general stream adjudication is an adequate
remedy.

The Tribes have an adequate alternative remedy-the general stream adjudication

initiated by the OWRB. The adjudication petition names, among others, the United

States, on behalf of the Tribes. The Tribes may also intervene in the adjudication, if they

so choose. See Sierra Club v. Yeutter, 911 F.2d 1405, 1418-19 (10th Cir. 1990). The

general stream adjudication will determine the relative rights of all of the claimants in the

Basins, including any rights of the Tribes. See Colorado River Water Conservation Dist.

v. United States, 424 U.S. 800, 817 (1976).

This remedy is adequate and has Congress' imprimatur. See McCarran

Amendment, 43 U.S.c. § 666. Importantly, OWRB has initiated the state court

adjudication and the United States' immunity from suit poses no bar to the state general

stream adjudication because the McCarran Amendment provides a waiver of the United

States' sovereign immunity. Thus, the absent sovereign entities are parties to the general

stream adjudication.

b. The absent sovereigns will be prejudiced by a decision in their absence.

With respect to Rule 19's first factor, the United States and the OWRB will be

prejudiced by a decision rendered in their absence. As discussed above, the Tribes'

Complaint calls into question the validity of the United States' actions and the numerous

contracts, spanning nearly 40 years, questions which cannot be decided in the contracting
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parties' absence. Tewa Tesuque, 498 F.2d at 242. Here, one of the "key issue[s]" is

whether congressional authorization, and subsequent contracts, allowing state and local

entities to use and regulate water resources are valid. Paiute-Shoshone Indians, 2007

U.S. Dist. LEXIS 10590, *44. Consequently, a "central issue [raised by the Tribes'

Complaint is] the legality of the United States' actions." Id. at *57 (quoted authority

omitted). Regardless of how this Court would decide this issue, the United States is

indispensable because "the government's liability cannot be tried behind its back."

Nichols v. Rysavy, 809 F.2d 1317,1333 (8th Cir. 1987) (quoted authority omitted).

In this same vein, OWRB will be prejudiced by a decision in OWRB's absence.

The Tribes' Complaint expressly and impliedly challenges OWRB's ability to use and

regulate waters in Sardis Reservoir. See Spirit Lake Tribe v. North Dakota, 262 F.3d 732,

747 (8th Cir. 2001) ("when the government claims an interest in land that squarely

conflicts with the interest of a Tribe, the government's presence in litigation is nearly

always required to assure the proper and effective adjudication of the dispute").

However, the 1974 Contract authorizes OWRB to withdraw water from Sardis Reservoir,

and to regulate the use of that water. In addition, OWRB, as signatory to the June 2010

Transfer Agreement, is clearly necessary and indispensable to the Tribes' challenge to

that agreement. Essentially, the Tribes' Complaint seeks to prevent OWRB from

transferring its rights under the 1974 Contract to the Water Trust under which the Trust

agreed to make substantial payments that OWRB otherwise must pay. If the Transfer

Agreement is cancelled by this Court, the OWRB would lose the benefits of that
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agreement. Thus, the OWRB's interests unquestionably will be prejudiced by a decision

by this Court in its absence.

The United States is also indispensable to the Tribes' challenge to the June 2010

Transfer Agreement. The Tribes seek a declaration that the June 2010 Transfer

Agreement is contrary to federal law. The Trust undertakes in the Transfer Agreement to

make the "User's" payments to the Corps, and the Corps has taken the position that its

approval is required. A decision by this Court regarding the validity of the June 2010

Agreement, in the absence of the Corps, would be prejudicial to its interests in

determining the propriety of the assignment and could lead to inconsistent results if this

Court and the Corps reached different conclusions.

The Tribes seek, in effect, to have the United States "reinstated" as trustee of

water rights which for many decades have not been treated as federally protected. Such

an imposition of trust duties would be inconsistent with the United States' past actions. If

the Tribes prevail the State and its agencies or other local entities would be ousted from

regulatory functions and the Tribes or "the United States would be reinstated as trustee

over the [water resources] with the concomitant presumption of fiduciary responsibility,

and could also be subject to claims for damages by the present owners." Nichols, 809

F.2d at 1333. Such a conclusion would be prejudicial to the United States and OWRB

and cannot be reached in their absence. See Tewa Tesuque, 498 F.2d at 242 (Pueblo

would be prejudiced by a judgment in its absence because "[i]f the lease is cancelled it

would lose its income to be derived therefrom").
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c. This Court cannot minimize the prejudice to the absent sovereigns.

There is no way to lessen the prejudice to the absent parties. The Tribes'

Complaint raises "all or nothing" challenges to Oklahoma's regulation of water within

the alleged "Treaty Territory." The Tribes' ability to regulate and use the water resources

in the "Treaty Territory" is an outcome that "must be decided entirely or not at all."

Wyandotte Nation v. Unified Gov't Wyandotte Cnty., 222 F.R.D. 490, 504 (D. Kan. 2003)

(quoted authority omitted). Accordingly, this Court cannot fashion a remedy to reduce

the risk of prejudice to the United States or OWRB.

d. A judgment rendered in the sovereigns' absence will be inadequate.

A judgment entered in these parties' absence will also be inadequate. As the case

law makes clear, this factor "is not intended to address the adequacy of the judgment

from the plaintiff's point of view.... Rather, the factor is intended to address the

adequacy of the dispute's resolution." United Keetoowah Band of Okla. v. Kempthorne,

630 F. Supp. 2d 1296, 1304 (B.D. Okla. 2009). Here, a judgment will not be adequate

because a judgment rendered in the absence of the United States or the OWRB may

invite additional litigation. See Tewa Tesuque, 498 F.2d at 243.

For example, if the Court were to conclude that the United States improperly

authorized the OWRB or the Hugo Municipal Authority to use and regulate water

resources in the purported "Treaty Territory," the Tribes arguably have a breach of trust

claim against the United States. If, on the other hand, the Court were to conclude that the

Hugo Municipal Authority lacks the ability to use and regulate the water in Hugo Lake, it

may seek recourse against the United States. Similarly, if the Court were to conclude that
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OWRB lacks the ability to use and regulate water in Sardis Reservoir, OWRB may seek

recourse against the United States.

To the extent that the Tribes, the United States, or the OWRB claim regulatory

authority over water resources within the Tribes' former "Treaty Territory," those claims

are based on documents of title derived from the United States. See Navajo Tribe, 809

F.2d at 1472. By asserting regulatory control over the water resources in the alleged

Treaty Territory, the Tribes implicitly seek to cancel all or portions of those agreements;

however, the parties to an instrument must be present before the court before the

instrument can be cancelled. [d. And, where, as here, OWRB and the Tribes are

asserting "competing claims" to regulatory authority over and use of water resources, the

OWRB is a necessary and indispensable party. Spirit Lake Tribe, 262 F.3d at 747.

CONCLUSION

At its core, the Tribes' Complaint seeks to upset jurisdictional and regulatory

authorities that underlie the creation and operation of the very bodies of water the Tribes

seek to regulate. The Tribes therefore have not demonstrated a valid waiver of the

OWRB Defendants' sovereign immunity, and the Tribes' Complaint must be dismissed

under Federal Rule of Civil Procedure 12(b)(l). Moreover, rights of sovereigns, the

United States and OWRB, including their rights in statutorily authorized contracts to

which they are parties, would be adversely affected by the relief the Complaint requests.

As the Supreme Court recently reaffirmed: "A case may not proceed when a required­

entity sovereign is not amenable to suit." Pimentel, 553 U.S. at 867. Thus, the

Complaint must be dismissed under Federal Rules of Civil Procedure 19 and 12(b)(7).
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

CHICKASAW NATION and
CHOCTAW NATION OF OKLAHOMA,

Plaintiffs,

vs.

MARY FALLIN, in the official capacity
as Governor of the State of Oklahoma; et al.

)
)
)
)
)
)
)
)
)

Case No. CIV-II-927-W

EXHIBITS TO BRIEF IN SUPPORT OF THE OKLAHOMA WATER
RESOURCES BOARD'S MOTION TO DISMISS PURSUANT TO FED. R. CIV.

P. 12(b)(l), 12(b)(7), and 19

EXHIBIT 1

EXHIBIT 2

EXHIBIT 3

Contract between the United States of America and the Water
Conservation Storage Commission of the State of Oklahoma for Water
Storage Space in Clayton Lake, dated February 16, 1974

Contract between the United States of America and Hugo Municipal
Authority for Water Supply Storage Space in Hugo Lake, dated
October 30, 1972

Storage Contract Transfer Agreement between Oklahoma City Water
Utilities Trust and State of Oklahoma Water Resources Board, dated
June 15,2010
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EXHIBIT 1

Contract between the United States ofAmerica and the Water Conservation Storage Commission
ofthe State ofOklahoma for Water Storage Space in Clayton Lake, dated February 16, 1974
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CONTRACT BETWEEN THE UNITED STATES OF AMERICA

AND
THE WATER CONSERVATION STORAGE COMMISSION

OF
TUE STATE OF OKLAHOMA

FOR
WATER STORAGE SPACE IN CLAYTON LAKE

, THIS CONTRACT, entered into this~ day of ,t:4EA3 .
1974, by and between THE UNITED STATES OF AMERICA (hereinafter
called the "Government") represented by the Contracting Officer
executing this contract, and THE WATER 'CONSERVATION STORAGE COM­
MISSION OF'THE STATE OF OKLAHOMA (hereinafter called the "User");

WITNESSETH THAT:

WHEREAS,'the Flood Control Act of 1962 (PUblic Law 87-874,
87th congress), authorized the 'construction, operation, and
maintenance of the Clayton Lake on Kiamichi River, Oklahoma,
(hereinafter called the "project")f and

WHEREAS, the User desires to contract with the Government
for the use of storage included in the Project for munioipal
and industrial water supply, and for payment of the cost there­
of in accordance with the provisions ot tne water ~upply AC~

of 1958, as amended (43 usc 390b-f); and

WHEREAS, the User is empowered so to contract with the
Government and is vested with all necessary powers for accom­
plishment of the purposes of this contract, including those
reqUired by Section 221 of the Flood Control Act of 1970 (42
USC 1962d-5b);

NOW, THEREFORE, ~he Government and the User agree as fol~

lows:

ARTICLE 1 - Water Storage Space.

,

RECEIVED

APR291974
OKLA. WATER RESOURCES BOARD

EXHIBIT 1
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(b) Rights of us~r.

(1) The User shall have the right to utilize an undivided ,
100 percent (estimated to contain 297,200 acre-feet after adjust­
ment for sediment deposits) of the total storage space in the
Project between elevations 599.0 feet above mean sea level and
5.2.0 feet above mean sea level, which total storage space is
estimated to contain 297,200 acre-feet after adjustme~t for
sediment deposits. ~his storage space is,to be used to impound
water for present and anticipated future demand or need for
municipal and industrial water supply. 41.678 percent (an
estimated 141,700 acre-feet) of the space which User has a
right to utilize is for present use water storage and 52.322
percent (an estimated 155,500 acre-feet) is for future use water
storage.

(2) The User shall nave the right to withdraw water ,from
the lake, or to order releases to be made by the Government
through the outlet works, in the Dam, SUbject to the provisions'
of Article l(c) and to the extent the aforesaid storage space
will provide; and shall have the right to construct all such
works, plants, pipelines, and appliances as may be necessary'
and convenien'C for 'Che purpose of diversion or wi, thciL'dw/:ll~,
SUbject to the approval of'the contracting Officer as to design,
and location. The grant of an e~sement for right-of-way, across,
in and upon land of the Government at the Project shall be by
a separate instrument in a form satisfactory to the' Secretary
of the Army, wi~hout additional cost to the User, under the
authority of and in accordance with the provisions of 10 USC
2669. SUbject to the conditions of such easement, the User
shall have the right to use so much of the project land as may
reasonably be required in ,the exercise of the rights and
privileges her~in granted.

(0) Rights Reserved. The Government ~eserves the right
to maintaIn at all times a minimum downstream release of 4 cubic
feet per second through the gates or spillway of the dam. The
Government further reserves the right to take such measures as
may be necessary in the operation of the Project to preserve
life or property, including the right not to make downstream
releases during such periods of time as is deemed necessary
in its sole discretion, to inspect, maintain, or repair the
project.

-2-
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(d) Quality or Availability of Water. The User recognizes
that this contract provides storage space for raw w~ter only.
The Government makes no representations with respect to the .
quality or ~vailability of water and assumes no responsibility
therefor, or for the treatment of the water.

ARTICLE 2 - Regulation of and Right to Use of water. The regula­
tion of the use of water withdrawn or released from the aforesaid
storage space shall be the sole responsibility of the User. The
User has the full responsibility to.acquire in accordance with
state laws and regulations, and, if necessary, to establish or
defend, any and all water rights needed for utilization of the
storage provided under this contract. The Government shall not
be responsible for diversions by others, nor will it become
a party to any controversies involving the use of the storage
space by the User e~cept as such controversies may a~fect the
operations of the Government.

ARTICLE 3 - 0 eration and Maintenance. The Government shall
operate and ma1nta1n t e Pro ect an the User shall pay to
the Government a share of the costs of such operation and
maintenance as provided in Article 5. The User shall be
responsible for operation and maintenance of all installations
and ~ac1lities which it may 'construct for the div~rsion or
withdrawal of water, and shall bear all costs of construction,
operation and maintenance of such installations and facilities.

ARTICLE 4 - Measurement of Withdrawal and Releases. The User
agrees to furnish and install, without cost of the Government,
suitable me~ers or measuring devices satisfactory to the
Contracting Officer for the mea$urement of water which is with­
drawn from the Project by any means other than through the
Project outlet works. The User shall furnish to the Government
monthly statements of all such withdrawals. Releases from the
water supply storage space through the Project outlet works shall
be made in accordance with written.schedules furnished by the
User and approved by the Contracting Officer and shall be SUbject
to Article l(c). The measure of all such releases shall he by'
means of a rating curve of the outlet works, or by such other
suitable means ~s may be agreed upon prior to use of the water
supply storage space.

ARTICLE 5 - ~ayments. In consideration of the right to utilize
the aforesaid storage space in the project for municipal and
industrial water supply purposes, the User shall pay the follow­
ing sums to the Government:

-3-
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103,000$

(a) Project Investment Costs.

(1) The User shall repay to the Government, at the times
ana with interest on the unpaid balance as hereinafter speci­
fied, which, as shown in Exhibit "A" attached to an~ made a
part of this contract, constitute the entire estimated amount
of the construction costs, including interest during construc­
tion, allocated to the water storage right acquired by the User
under this contract. ,The interest rate to be used for purposes
of computing interest during construction and interest on the
unpaid balance will be determined "by the secretary of the
Treasury as of the beginning of the fiscal year in which con­
struction of the Project is initiated, on the basis set forth
in t~e Water'Supply Act of 1958, as amended. Such interest
r~te at 'the time of negotiation of this contract is 4.012 per­
cent. The User shall, repay:

100 percent of the construction cost of ,specific
water supply facilities, estimated at

66.22 percent of the total project joint-use
construction costs, estimated at

Interest during construction, estimated at

Total estimated amount of.project in­
vestment costs allocated to water supply

15,078,000

1l218,000

$16,399,000

(2) The Project investment costs allocated to the storage
space indicated in Article len) (1) as being provided for present
demand is currently estimated at $7,877,000, on the basis of the
cost presented in Exhibit "A". ,The amount of the project invest­
ment costs allocated to the storage for-present demand shall be
paid in 50 consecutive annual installments, the first of which
shall be due and payable within 30 days after the User is noti­
fied by the Contracting Officer that the project is completed
and operational for water supply purposes. Annual installments
thereafter will be due and payable on the anniversary date of
the first payment. Except for the first payment which will be
applied solely to the retirement of principal, all installments
shall include accrued ,interest Qn the unpaid balance at the
rate provided above. The last annual installment shall be
adjusted upward or downward when due to assure repayment of
all of the investment costs allocated to the storage for pre"
sent demand within 50 years.

-4-
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(3) The amount of the Project investment costs allocated
to the remaining portion of the storage space, that provided
for future use, is currently estimated at $8,522,000 on the
basis of the costs presented in Exhibi t "A". No principal or
interest payment with r~spect to this storage for future water
supply is required to be made during the first 10 years follow­
ing the date the Project is operational for water supply pur­
poses, unless all or a portion of such storage is used during
this period. The amount to be paid for any portion of such
storage which is used shall be determined by multiplying the
percentage of the total storage for future water supply which
is placed in use by the ,total amount of the Project investment
costs allocated to future water supply. Interest at the rate
provided above will be Charged on the amount of the Project
investment costs allocated to the storage for future water
supply which is not being used from the tenth (lOth) year
following the date the Project is operational for water supply
purposes until the time when such storage is first used. The
User may at its option pay the interest as it becomes due or
allow the interest to accumulate until the storage is used.
If the latter option is exercised, the interest will be com­
pounded annually and added to the principal amount.. Whpn ~ny

portion ot the storage for future'water supply is used, payment
of both principal and interest for the portion used must be
started, and the amount of the Project investment costs allo­
cated thereto, with interest on the unpaid balance as prOVided
above, shall be paid within the life of the proj~ct in not
to exceed 50 consecutive annual installments beginning within
30 days after the date of first use of such portion.

(4) An estimated schedule of annua~ payments for the
storage provided for present demand is attached as Exhibit
"B" of this contract. The annual payme~ts as prOVided t,herein
shall be made until the actual construction costs of the
Project are determined. When the actual construction costs
of the Project are determined, the annual payments due there­
after will be adjusted to reflect any increase or decrease
in the actual cost, including interest during construction,
from the estimated amounts shown in Exhibit IIA". Payment
schedules for the storage provided for ~uture water supply
demands will be furnished by the Contracting Officer when

-5-
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time, it so elects
5(a), in whole or
date of such pr~-.

use of such storage is started, and if based on estimated cost.s
will be subject to revision when actual costs are known.

(5) If the User shall fai~ to make any of the aforesaid
payments when due, then the overdue payment.s shall bear interest
compounded annually at the applicable rate until paid. The
amount charged on payments overdue for a period of less tlian
one year shall be figured on a monthly basis. For example,
if the payment is made within the first 'month after being over­
due (31 to 60 days after the anniversary date), one month's
interest shall be charged. This provision shall not be con­
strued as giving the User a choice of either making payments
when due or paying interest, nor shall it be construed as
waiving any other rights of the Government, at law or in
~quity, which might result from any default by User.

(6) The User shall have the' right at any
to prepay the 'indebtedness under this Article
in part, with accrued interest thereon to the
payment.

(b) Major Capital Replacement Costs. The User will be re­
quired to pay 100 percent of the costs for'any major capital
~~placement of specific wa~er supply facilities. ~n aaa1t10n,
the User shall pay to the Government up to 67.69 percent of
the'costs of joint-use major capital replacement items. The
required repayment for joint-use costs will be commensurate
with the User's p~rcentage of storage space presently in use.
Payment shall be paid either in lump sum or annually with

. interest on the unpaid balance. If paid annually, the first
payment shall be made with the first annual payment on, the
Project investment costs becoming due after the date said
major capital replacement costs are incurred.

(c) Annual Operation and Maintenance Costs. The User
will be requIred to pay the annual experienced operation and main­
tenance costs of specific 'water supply' facilit.ies. In addi,tion,
the User shall pay 34.109 percent of the annual experienced joint­
use operation and maintenance costs of the project until such
time as the storage for future water supply is used. As the
storage provided for future water supply demands is used, the
share of the annual experienced joint-use operation and mainte­
nance costs, which the User will be required to pay ,in addition

-6-
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to the operation and maintenance costs of the specific water
supply facilities, will be increased commensurate with the
percentage of the water supply storage being used, up to a
total of 71.54 percent of such costs.

ARTICLE 6 - Construction Cost Ad ustrnents. All construction
cost do lar amounts n this contract, 1ncluding those in the"
appendices, are tentative only, based on the Government's
best estimates. They will be adjusted upward or downward by
the Contracting Officer when final construction costs become

. known, and the contract will be mOdified to reflect the adjust­
ments.

ARTICLE 7 - Duration of Contract. This contract shall be effec­
tIve when.approvea by the secretary of the Ar.my and shall con­
tinue in full force and effect for the life of the Project.

ARTICLE 8 - Permanent Rights to storage. Upon completion of
payments by the User, as provided in Article 5(a) herein, the
User shall have a permanent right, under the provisions of the
Act of 16 October 1963 (Public Law 88-140, 43 USC 390e), to the
use of the water supply storage space in the Project as provided
in Article 1, subject to the following:

(a) The User shall continue payment of annual operation
and maintenance costs allocated to water RUppJy. .

(b) The User shall bear the costs allocated to water supply
of any necessary reconstruction, rehabilitation or replacement
of Project features which may be required to continue satisfac­
tory operation of the Project. Such costs will be established
by the Contracting Officer. Repayment arrangements inclUding
schedules will be in writing and will be made a part of this
contract.

(c) Upon completion of payments by the User as provided
in Article 5(a) hereof, the Contracting Officer shall redeter­
mine·the storage space for municipal and industrial water supply,
taking into account such equitable reallocation of reservoir
storage capacities among the purposes serv~d by the Project as
may be necessary due to sedimentation. Suoh findings, and the
storage space a1100ated to'municipa1 and industrial water supply,
shall be defined and described in an exhibit whioh will be made
a part of this contract. Following the s~e p~inciple, such
reallocation of reservoir storage capacity may be further ad­
justed from time to time as the result of sedimentation resurveys
to reflect actual rates of sedimentation and the exhibit revised
to show the revised storage space allocated to municipal and
industrial water supply.

(d) The permanent rights of the User under this contract
shall be continued so long as the Government continues to operate
the Project•. In the event the Government no longer operates the
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"Project, such rights may be continued subject to the execution
of a separate contract, or additional supplemental agreement
providing for:

(1) continued operation by the User of such part of the
facility as is necessary for utilization of the water supply
storage space allocated to it;

(2)

(3)
from all

terms which will protect the public interest; and

effective absolvement of the Government by the User
liability in connection with such continued operation.

ARTICLE 9 - Release of Claims. The User shall hold and save the
Government, including its officers, agents and employees harmless
from liability of any nature'or kind for or on account of any
claim for damages. which may be filed or asserted as a result of
the storage in the Project, or withdrawal'or release of water,
from the Project, mad~ or ordered by the User or as a result of
the construction, operation, or maintenance of the facilities
and appurtenances thereto owned and operated by the User, pro- .
vided, that this shall not be construed as obligating the User
to hold and save the Government harmless from damages or liability
reSUlting from the sole negligence of the Government or its
officers, agents, or employees and not involVing negligence on
+1-.,... ~~ ",,4= ty,..,.,......,.. ,.._ .: _rC.t:,z J. • -_ ... ,----_.:.. '"'
_ •• - 1:'- ~ .l.,:" Q~oc;U"'D, v ~11.1"'.V'y.l;:=O. ",ue

User shall also hold and save the Government free from all water­
rights claims reSUlting from construction and operation of the
Project.

ARTIC~E 10 - Assignment. The User shall not transfer or assign
this contract or any rights, acquired thereunder, nor suballot
said water supply storaqe space or any part thereof, nor qrant
any interest, privilege or license whatsoever in connection with
this contract, without the approval of the Secr~tary of the Ar.my,
provided that, unless contrary to the pUblic inter~st, this re­
striction shall not be construed to apply to any water that may
be obtained from the water supply ~torage space by the User and
furnished to any third party or parties, nor any method of allo­
cation thereof.,

ARTICLE 11 - Officials Not to Benefit. No member or delegate to
Congress, or Resident Commissioner, shall be admitted to any share
or part of this contract, or to any benefit that may arise there­
from, but this prOVision shall not be construed to extend to this
contract if made with a corporation for its genQ~al benefits.

ARTICLE 12 - Covenant Against Contingent Fees. The User warrants
that no person or· selling agency has been employed or retained .
to solicit or secure this contract upon an agreement or understand­
ing for a commission, percentage, brokerage, or contingent fee

-8-
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. .
excepting bona fide employees or bona fide es~ablished commercia1
or'selling agencies maintained by the User for the purpose of
securing business. For breach or violation of this warranty the
Government shall have the right to annul this contract without
liability or, in its discretion to add to the contract price or.

, consideration, or otherwise recover the full amount of such com­
mission, percent~ge, brokerage or contingent fee.

ARTICLE 13 - Environmental Quality. During any construction,
operation, ana maintenance ,Ey User of any facilities, specific
actions will be taken to control environmental pollution which
could result from.such activity and to comply with applicable
Federal, State and local laws and regUlations concerning .environ­
mental pollution. Particular attention should be given to (1)
reduction of air pollution ~y control of burning, minimization of
dust, contai'nment of chemical vapors, and con~rol of engine exhaust
gases, and of smoke from temporary heaters; (2) reduction of water
pollution by control'of sanitary facilities, storage of fuels and
other contaminants, and control of turbidity and siltation fron
erosion; (3) minimization of, noise levels; (4) onsite and offsite
disposal of waste and spoil; and (5) prevention of landscape
defacement and damage.

ARTICLE 14 - Federal and State Laws.

(a) In acting under its rights and obligations hereunder,
the User agrees to comply with all applicable Federal and State
laws and regulations, inclUding but not limited to the provisions
of the Davis-Bacon Act (40 USC 276a et seq.)1 the Contract Work
Hours and Safety Standards Act.(40 USC 327-333); and Title 29,
Code of Federal RegUlations, Part 3.

(b) The User furnishes, as part of this contract, an
asaurance (Exhibit C) that it will comply with Title VI of the
'Civil Rights Aot of 1964 (78 Stat. 241, 42 USC 2000d, et seq.)
and Department of Defense Directive 5500.11 issued pursuant
thereto and pUblished in Part 300 of ~it1e 32, Code of Federal
Regulations. '

,0 (c) The parties agree that this contraot ~s not an obligation
~t for whioh the full faith and oredit of the.State of ,Oklahoma is

I~~~ pledged. Nothing herein shall be construed as ~egally oblig~ting
~ the Oklahoma Legislature to make any appropriation of funds.

,to. Il. ! · .~.•.J).

ARTICLE 15 - Definitions.

(a) Joint-use costs - The costs of features used for any
two or more project purposes.

Rev 13 Mar 74
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(b) Project investment costs - The initial cost ox thePro~

·ject, including: land acquisition; construction ~ interest during
construction on the value of land, labor, and materials used for
planning and construction of the Project.

(c) Specific costs - The costs of project features normally
serving only one particular project purpose.

(d) Interest during construction - An amount of interest which
. accrues on expenditures for the establishment of Project services
during the period between the actual outlay and the. time the Pro­
ject is first made available to User for water storage.

ARTICLE 16 - Approval. This contract is sUbject to the written
approval of the secretary of the Army, and shall not be binding
until so approved. .

. .
IN WITNESS WHEREOF, the parties have executed this contract

as of the day and ye~r first above written.

APPROVED: THE UNITED STATES OF AMERICA

~,l/~
Secretary of the Arm~

DATE: e APR 1974

SEAL

aHN G. DRIfiKTT,T,
olonel, Corps' of Engineers

District Engineer
Contracting Officer

THE WATER CONSERVATION STORAGE
OF THE STATE OF

ATTEST:

At' ,()~ I)~./.
By LV" rd. M"""~' .

O. B. Raunders;ecretary
It is my opinion that this contract is within the authority of
the contracting agency and in reaching this conclusion ) have con­
sidered the effect of Seotion 221 of the Flood Control 'Aot of
1970 (42 usc 1962d-Sb).

-10-
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I, __O_.__B_._s_aun__d_e_rs , hereby certify

,

that I am the Se_cr_e_t_ary....;... , of

the Water Conservation storage Commission of the State of Okla-

homa, named as User herein, that L_l_O_i'f_d_E_._Ch__u_r_wi """'--_,

who signed this contract on behalf of the User was then -----
Ch&innan___________________________ of said Water Conservation storage

Commission, that said contract was duly signed for and on behalf'

of'said User by authority of its governing body, and is within

the scope of its legal powers.

IN WITNESS WHEREOF, I have hereunto affixed my hand the.
seal of the Water Conservation Storage Commission of the State

u! Oklc:l!11.nllc1, i.ld,~ I........,;;;'=:_ day of _,,,..f-,,.:e!c;;;;,,,,,j,.:..... , J.9'/4.

(Seal)
O. B. Saunders

-11-
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lXHurr A

1 - RESERVOIR';TORAGE

Feature Elevation
(it MSL)

Usable
Storue (1)
(ac ft)

Percent of
Conservation
and Water
Supply Storace

Flood Cont~ol 607.0-599.0 127,300
Con8e~ationStorage 599.0-542.0 297,200

Water Supply . . 29'.200
Oklaho~a Water Conservation Storage Commission

Initial 141,700
Future . ~55. 500
Total 424,500

(1) Storage remaining after 100 years. sedimentation.

100.00 .
100.00

47.678
52.322

II - ALLOCATION OF ESTIMATED FtllST COST (2)

(2) Firat cost includes $102,000 for the present value of future recreation .
facilities. Total first cost of Project i8~$26.200.000.........

15,078,000
103,000-

4,260,000

$26,302,000

Water Supply:
Sterage
Conduit

IecreatioD , F1~h and Wildlife

Total

'lood Control
·:£•

·"j

;
. ~

(
~

"

A-I. i"', t
..j
:1 ........_..- . . .

" _ _ ..-; _ .. -.. ~.I.__ _I _ ~ r •• _ ,...."",._ ••• 4 , ...
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Contract No. OACW56'-74': Cit l;3j
IJHtBIT A (CONt)

tIl - COSTS TO BE REPAID Bt THE USEk
FOR WATER SUPPLY

..
INITlk ,VSE : ,_

Cost of 141.700 acre-feet of water supp11
(1J7 .678~ x hS.01S.000) -
Outlet wOlks specific to water supply

storsse
• $ 7.189,000

103.000
• 7. 292,000

tnterest during construction ($7,292.000 x .
4.012% x 1/2 of 4-year construction period)

tarAL INVEStMENT - INITIAL USE
58,2.0.00

U.81L.QQQ.

• 633.000
Ut522.00!

I'lJ'rlmE VSE:
Cest of 155,500 acre-feet of water supply storage

(52.322% x ~15.078tOO), • $ 7,889,000

IDterest during construction ($7,889.000 x
4.012% x 1/2 of 4-year construction period)

TOTAL ·1NVEST!£~T - FU'nJRE USE '

.
I

"

1
.~,

TerAL INVESTMENT - tNITIAL , FUTl1RE USE $16,399.000

I

.
~
~

, I

",J
~, _ _ .

1.-2

...... ·---:-------:::'l'""E.-,-,-------I----....._:-...._...J......." ..__....... ? ... ~_,.._ ........·,...~.~."""·.............t<4"r : ........'.

'"



. Case 5: 11-cv-909Z1-W Document 67-2 Filed 02/1 0/.12 Pag~ 15 of 20 '. .
po . ' '. 0' ,

....... '-.:" """0':' CIlr. ··_ ... ·7· ·~~~·~.~....·--...~---,.r .•_."...:-M.-- ....~-I ....• ......~ ..~~J"....w~~...·~"=':"'_ ....,....... "';': ',:"'" .... .
.
t~ • (.)

...
o

~:

:,,
!.
",

(
•I
"

• • I •

CODtI:act 110. DAt\W6:; ~ ljSC::0:1)1
IBBIT A (CON'l)

• bi ...

IV - ALLOCATION OF ESTIUATEb A.~UAL OPERATION.
MAINTENANCE AND KAJOR UPLACEMENT COSTS

,gperation &
Hai'Dtenauce:

Present
$

Future
Sub­
total

$
Total
-r

(3) Baaed OD 4,.678 pe~cent of jo1nt~use cost allocated to vater supply.
(4) Baaed OD 52.322 percent of joint-use cost allocated to water supply •..

•

1.-3

Specific ,Coat
JoiDt..Use COlt

Total

Kajor Replacements

Specif:l.c Cost
Joint-Use Cost

Total

. __ _ '.0·- ... ','" ...... ..... :~

'.. '

l,QOO ° 1;000 90,800 91.800'
!O.S50 (3) .Q.~(4) J27 ,fipQ 5e l

eOa 178,400 .
1,850 66.7Sp. 128,600 :L4~.,6oo 270,200

800. '0 BOO 1.900 '2,700
--!t2Q (3) JiAQ.(4) 900 400 1.300
1,220 480 1.700 2.300 .000

.. ' •• ~••• - _ __ " __ ', _~ II." __ '..,~: -.r, 'i1t1 ..: '. liII....,..'''S." .,., ••. l' •

I

I
I·
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EXHIBIT A (CONT)

v - AlmUAL COSTS' "TO USER FOR
INITIAL ~SE OF WATS& SUPPLl' STORAGE SPACE

, I I ,

~!

~ • '.. ..h •,
~.•
~:,.·i
.t
i·~
~.

. "~""
J
\,.
~

Iuterest and amortization (5) 0.044847 x $7,817,000 • $353.2~>7

Operation and Kaintenance (6)
'. Joint-Use
f ~7.678% x 71.54% • 3~.109% x $178,400 .. 60,850

!. Specific Facilities
~

100% x $1,000 .. 1,000

Kaj01: IaplaCUlenc (Estimated) (7)
Joint-Use

;- 47.678% x 67.69% .. 32.273% x $1,300 . .. 420
~
i Specific Facilities
,. 100% x $800 .. 800
!
~ 70TAL ESTIMATED Al."NUAL COST .. ,$416. 32t

",;
>

•'.t

ir.
!
,

(5) Based on SO payment, 49 with interest.
(6) 7.be first payment ahall be due anel payable on the date epec:Uied in

Article 5a(2). Payment due prior to availability of actua1'experienced
cost will be as shown.

(7) Major nplacement cost are payable only wheD incurred.

I

I
I

I
~
;
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_...._...--.~- ..._-~----.--_._-----_ ...-..----_._--------_..~-._-_.--
TO Tu:.• CJST•••••••••••••••••••••••••
NUMBER 01' Pn'f:·JEi·JiS•••••••••••••••••
INTEnZST nAT~~ PEnCZNT~ •••••••••• ~.

7~ 71~..J~j.

50
~.012

~-------_.----._--_._-------.--------------~-~--------.-.._..-.._~_..
A~:U.. A??... 1 C...·u .:;:;

.-.-----------------------------------.-._._-.~---_....-.----_._-----

t

1
2
3
4
5
6
7
8
9
1~

11
12
13
1~

15
16
17
J:'S
19
20
21

~ 22
; 23
,~ 2~
,J '. 25'f .... '26
f' 27
t 28

'I 29
'f 30
• 31
r 32

t 33·
3~

~ 3~

i
:~

" t.~ .
"......_------_._ .....-.. ...

So S $ $
.~. 70 77:JO~.~O

353~S7.\JJ 353257. ':r;j 7S~3·1':'3.";C

353257.00 30\852.57 51404.43 7~7233j.S7 .•353257.00 299 7~Ll. 22- 53466.70 1~ldd71.7~

35:>257.00 2~76~5. 1~ 55611.CS6 73c~2S~.~:J
353:257.JJ 2il5413.~~ 57;.!.J.vl 73.jS41 !'.~:2

353257.0u 2~ 30il3. 33 (;v 11: 3.67 7245253.25
353257.0:1 ' 2~ 0 f. 7~ • 5 6 62577.44 71';~675.)1
353257.00 2aa 1eS.Y5 6500d.05 7117&07.7 e
353257.00 2~5557. 62 67 6il il. 3:S 7C4~~:;;5.3;:l

353~S7.00 282j/.1.5::: 70415. '.:! ~:J7~"72.o}O

353257.;)0 23Ch') fe.• Li5 732.:.':.55 cYJf232.3:-
353_,7.00 .;.i7070.C~ 76173.~6 ~ ..LJ.J.j 5~. 3~
3S32~7.00 274021. 7/~ 1~2~r.r:t 67SJd 1.:;. 13
353257.00 270~~2.62 624 J4. Jd 666~ lIu3. ~ 5
353257.0~ 267536.37 657a~.f3 6S~ 2f:j 3. 32
353~57.i.t.J 2u~\,I;i7.~:i o';'1~7.i;' c4';:>~~~.5i

353257.00 26.:)520.17 ~ ~7 3(,. Q 3 6400706.74
3S~2::7.JJ ~ ~ :: PJ ) ~ • E !. ~ ('£i~"':. ~~ ,c :; :I.~I ~ :.:') • ~.:,

353257"O:J 252929. 6~ 1003::7.31 t2~4.J,j1';:f
" 353257.01.1 24::l-} u4. 56 Hi435~.4'!'; 60'Jo} (,~J. 55

353257.0J 2',4717.')t~ IJ3S::;].~~ ~~~ J 11 :';./i~

353257.0J 2~0363•.as 1120i 3.65 5,iS''10216.e4
353257.00 2358 3Jh 06 11"'4~2.94 5'1607~3.~0

353257.00 231123.05 122133.95 563a659.~5

353257.00 226223.0" 127033.96 5511 £:~s.~~ .
353257.00 221126.43 13213J.57 S37i14~5.42·
353'257.00 21 5a25. 36 137431,.64 S2~~063.70

353257.00 210311.60 142945.40 S09~ lid. 3:s
353257.00 204576.63 143630.37 4950433.01
35325".00 196611.57 154645.43 ~7~57J2. S:.I
353257.00 192407.20 160a4~.SO 4634942.7CS
353257.00 18SiJ53.90 167303.10 4461631. Go
3!;3257.00 17~241.70 114015.30 42~364:?lh3~

353257.00 1'72260.21 liSO~~6. 79 ~112627.5~

3532S7".00 'l-',9~S ~ 62 18a~~~.38 3~2436).~.n

B-1
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1
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J
•
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Z.JTJ..JU~:'\ J:: vn·f.1Z:·J 7'5•••••••••••••••••
INTEREST RATE, PERCENT•••••••••••••
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HEREBY AGREES THAT it will comply with title VI
of the Civil Rights Act of 1964 (Public Law 88-352) and
,U requirements imposed by or pursuant to the Directive
of the Department of Defense (32 Code of Federal
Reaulations Part 300. issued as Department of Defense
Directive 5500. JJ. 28 December 1964) issued pursuant
to that title. to the end that, 'in accordance with title VI
of that Act and the Dire:tive, no person in the United
States shaD, on the pound of race, color. or national
orJiin be excluded from participation in. be.denied the
benefits of, or be otherwise subjected to discrimination
undet any program or activity for which the
AppUcant-Recipient receives Federal financial assistance
from Department of the Army and HEREBY GIVES
ASSURANCE THAT it wm immediately take any

. measures necessary to effectuate this agreement.

If any real property or structure thereon is pJOVided or
improved ~ith the aid of Federal fmancial assistance
extended to the Applicant-Recipient by the Department
of the Army. assurance .haJJ obU,ate the
Applicant-Recipient, or in the cue of any transfer of
such property, any transferee. for the period dUring
which the real property or structure is used for a
purpose for which the Federal financial assistance is
extended or for another purpose involving the provisiCon
of similar lC1'Vices or benefits. Ifany personal property is
so prOVided, this- assurance shall obligate the

Applicant-Recipient for the period during which it
retains ownership or possession of the property. In all
other cases, tid. assunnoe IhaU obUpte the Applicant­
Recipient for the period during which the' Federal
financial assistance is extended to it by Department of
the Army.

TIDS ASSURANCE is Jiven in consideration of and for
the pUJPose of obtaining any and all Federal grants,
Joans; contracts, property, discounts or other Fe4eral
financial assistance extended after the date hereof to the
Applicant-Recipient by the Department, including
instalbnent payments after such date on account of
ananlements for FecJeral financial assistance which were
approved before such date. The Applicant- Recipient
recognizes and asrees that IUch Federal f~ncial

assistance wUJ be extended in reliance on the
repre.ntations and agreements made in this assurance,
and that the United States shall have the right to seek
Judicial enforcement of this ,assurance. This assurance :$
bindinl on the Applicant-Recipient, its successors,
tnnsferees. and a.ees. and the person or persons
whose Iiplatures appear below are author~ed to sign
this assurance on behalfof the Applicant-Recipient.

Sections IV and VII ofDepartment of Defense Directive
5500.1 J .«ina forth prohibited discriminatory actions
and compliance information is on the reverse hereof.

OKLAHOMA WATER CONSERVATION STORAGE
COMMISSION

SW1' form S53
R.tv 23 lUll 72

PREVIOUS EDITIONS OF THIS FORM ARE OBSOLETE
EXHIBIT C
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SECI'JONS IV AND \III DEPARTMENT Of DEFENSE DIRBCTIVE 5500.11

IV. rpuCX
A. GINIBAL No penon In ·the Ualtd Stites

thill, on &he around orrace, color. or national Olgln be
. exCluclecl from pltticipation In, be denied the benefits
of, or be otherwise sub~ted to discrimination under
any prosram to which: thiS DirectlYe appHes.

~lflC PISCRIMINATORY ACTION~
PRQH!!__. .

I. A recipient und~r Illy prosnm to which this
Directive appliel may not, dinctly or through
contractual or other arranaemenU, on the Found of
race; color, or national orgin:

a. Deny an individual any service, financial ald, or
other benefit provided under the program;

b. Provide any .mee, f'mancia1 aid, or other
benefit to an individual which Is different, or is provided
in a dtf'ferent manner, from that provided to others
under the program;

c:. Subject an lndividual. to I8sreptlon or sep'uate
tteatment In any matter lelated to his receipt of any
lervice,' fmancial ald, or other benefit under the
programj

d. R.estrict. an inclMdual in any Way in the
enjoyment of &r.y adVintge or privDege enjoyed by
other rece.ivin& any service. fiilancial aid. or other beneflt
under the prOJrami

e. Treat an individual differently from others in
determinina· whether he satisfies any a4misaion,
enrollment, quota, eUpbWty, membership or other
requirement or condition which individuals must meet in
order to be P!"vided any semee, financial aid, or other
benefit prOVIded under the program.

f. Deny an individual an opportunity to participate
in the program through the provision of services or
otherwile or afford him an opportunity to do 10 which
is different. from that afforded others under the
prosram•

'2. A recipient, in determining the types of servicel,
financial lid, or other benenu. or facilities which will be
provided under any such proarlm, or the class of
individuals to whom,· or the situations in which, such
services. financial aid, other beneflU. or faclJities wU1 be
proVidecl under any such propam, or the class of
indMduall to be atrorded an opportunity to participate
in any such proaram. may not, directly or through
ClOIltrlCluat or other .nuaements, utilize criteria or
methods of administration which have the effect of

. IUbjeclln, individuals to dfscrimJnation becaUIe of their
noe, oolOr, ot national oriIin, ar'JlIve the effect of
def...... or IUbltlntla11y bripairin, aocompJishment of
the obIeetlvea of the pJOPlm u .sP.CCt incUviduals ot' a
pIltJcliJar race. 0010'. or national orfjin.

It,. •••

3. AI _ in thil Section the 1mIces, ftnanciallfd
or other benefits prOVided under a prosram receivinj
Flderal finll1cia1 ..istance Iba11 be deemed to include
In)' lerYiCe. financial aid, or other benefit provided 'in or
through a facility provided with the lid of Fe4eral
rmancfaJ wiJtance.

4. The enumeration ohpecific forms of'prohiblted
discrimination in thJs Subleetlon does not limit the
aeneraUty of the prohibition in Subsection lV. A. of this
Section.

VIJ,CompJiance Information

A. Cooperation and AW1:f. Each IIsponsible
Department official shall to the est extent practicable
.eek the' cooperation of recipients in obtaining
compliance with this Directive and shaU provide
assistance and SUidance to recipienu to help them

.comply voluntarily with this Directive.

B. CompJjanc;e ReFts. Each recipient shall keep
such records and aubn'llt to the responsible Department
official timely. complete and accurate compliance
lepom at such times, and in such fonn and containing
such infonnation, as th: responsible Department offiCial
may determine to be necessary to enable him to
ucertaln whether the retip;ent has complied or is
complying wJth this DireW'it'. In the case of any
program under which a primU)' recipient extends
Federal allistance to any other recipient, Nch other
rel:ipitnt shall also submit compliance report, to the
primary recipient a5 may be necessary to enable the
primary recipient to Carty out its obliaations bnposed
pursuant to this Directive. .

c. 4CW1 to $QursO!!'W Infqrmatlop. Each recipient
shall permit access b)' the responsible Department
official dUring normal bullness hours to such of its
books. record's, accounts, and other lOurces of
information, and jts facilities as may be ~rtinent to
ascertain compliance with this Directive. Where any
information required of I recipient Is in the exclusive
possession of any other institution or person and this
institution ur person shaD fail or refuse to fUrnish this
information, the recipient tha1I 10 certify in Its report
and shall set forth what efforts it has made to obtain the
Worm.tlon.

D. and Partiel ants.
Each rec pient rna e IV a e to partICipants,
beneficiaries, and other interested ~rsons such
information tqudinS the provisions of this Directive
and itl applicability to the program under which the
Iecipient receives Federal fmancial ualstanct. and make
IUCJi information aVallable to· them in such manner, as
the re,ponalble Department official ftadl necasary to
apprise luch perlOns of the protections ap!nat
dlscrbnination ..ured them by the Act and thiJ
Directive.

•
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

CHICKASAW NATION and
CHOCTAW NATION OF OKLAHOMA,

Plaintiffs,

vs.

MARY FALLIN, in the official capacity
as Governor of the State of Oklahoma; et al.

)
)
)
)
)
)
)
)
)

Case No. CIV-11-927-W

EXHIBITS TO BRIEF IN SUPPORT OF THE OKLAHOMA WATER
RESOURCES BOARD'S MOTION TO DISMISS PURSUANT TO FED. R. CIV.

P. 12(b)(l), 12(b)(7), and 19

EXHIBIT 1

EXHIBIT 2

EXHIBIT 3

Contract between the United States of America and the Water
Conservation Storage Commission of the State of Oklahoma for Water
Storage Space in Clayton Lake, dated February 16, 1974

Contract between the United States of America and Hugo Municipal
Authority for Water Supply Storage Space in Hugo Lake, dated
October 30, 1972

Storage Contract Transfer Agreement between Oklahoma City Water
Utilities Trust and State of Oklahoma Water Resources Board, dated
June 15,2010
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EXHIBIT 2

Contract between the United States ofAmerica and Hugo Municipal Authority for Water Supply
Storage Space in Hugo Lake, dated October 30, 1972



I '

lUI!

! :."
! ,
i ~
I'
! •

I,
~:

.'

Case 5:11-cv-00927-W Document 67-3 Filed 02/10/12 Page 20f 19

DAGW56 - 73 - C- 00 70

CONl'RA!:T BF.TwEF.N Tim mnTF.:n STATES 0; A.~ERICA

AliD
Ut'GO. HUlliCIPAL Al.'TI10P..!TY

FOR
w::rr.F, SCPPLY STOr.AGF. SPACE III HUGO LAKE

'f'!!1S cmirnACT. enterec! into this ....3O.t:.h.1ny cf Octahe..t:..-, 1972, by .
3Dd h.~c:·ecn Iilf. \;~:ITF.n STATr.S CF .~rf.RICA (heYeinnfter called the "Government")
reFre~t:.::ec by the Com:nlcting Of.ficer exccuti:::r. this contract. and lIur.o
t-tuni.:::';H;! A·.1thcH'1ty. Oklnhooa. (hereinafter callen the tll'ser");

~::~?~o;S. ~~e Flc=cl Ccnt~ol Act or 1946 (Ptililic Law 79-526. 8Sth.Congress
2~: S£s~~o~)_ a~t~~rizea the construction~ ~pe~ationt and Dainten~nce of
Ule ~~~~ ~eSe~voir on Ki~chi River, Oy.lahoca. (hereinafter cal1~d the
tl~':ojec'.:"); .sr.!!

~..;.zRZ.AS .. the Veer C:e.sires ::0 contract with the Government: for the
USi! ..~f storaee 1nclud-ed in the Project for munici?a1 and :i:ndustt'ial water
·supply. ,~d for pa:~ent of t~e CQS~ thereof in accordance with ~he

prm:is1.cms of th~ Uater Supply Act of 195B~ as acended (43 USC 3~Oh-~); and

~'?!:::P'::."S. ~h... TJc,,"!, of q "'''r'nt.,p..-ptf c;n t.n l:Ont."t"8C't ~1ith .the .~o".crn:ncnt a."u!
is veGte.d -,lith all necessary powers for e.cco:!pli.shnent of the -purpcses of
this c(;,,:ra~t, incllldinr, t.hose reQuired b:,,' 5ec::ion .221 of the FJ and CDr.trol
Act of 197~ (41 ~sc 1962d-5b);

1:0".J, 'THEREFI1F.F. J the COVel-rn:1ent and the 'User ar.ree as fol1oY,"tt:
",'

(~) ?roj£oct:._~rccti.,n. 'The Go'~ernment ~ f;uhject:: to the di re.!:tioni3
of Fe:1>::'al 2a~1 lind ~ny :ir.llta:io:l~ i::lpos..ad thereby 1 '~~all de~;j.p,'n t!r.c1
\:ons!:n:::t the: Pro.:!ect ao 01& to il:C!Ui:P. therein spl!ce "for the ~torn~e of
tic!t2~ i,:; t:·,c User.. ~

(i.) 'l'hp. t;:;t''': !lhaU h:lve the rir.ht tl) ntiH;,,(! nn un-:livicled i6.88~
T'Cl";:m: ~f'st~.r.,at<,:d to ccmtain 20,52il acr~-fe.f>t after a:1jl15tf.1ent for
so::clr:;·;1t. :1~~·o.;it<;) of ~he. !:c.'t>al ste,·r:,.,.? ~:,.'!C~· in t~p. PrC'ject t·t:t'';P.ftn

".l~·lt\::~..~~,~; 1.04. ~ £~I:t: "~'J'\'I! :-'i.?n:". seo: 1u,,"0'1 a.r.:.1 3~'):).O fo::.e .. p.hH~·e r.c~m sec'1
lr:!'v'~l, t"h.:.:.:.:, ~c·:;:.~. ~ tor .. tr;,,1 5P~';;~ is E'cti~nL''''r~ tl"\ cont;ain ~21,,5ni) "(~!'e·-fet.')t

eftf;~:' ·~~r!.ill!;::l'1~'... t f'1r. serllr.·.:::·t" t!Ci"C1r;~ ts. Thin S:'ClTl':.r,C 9r;;C~ is to he: u"'E'd
to ir.lf',:.~I:·lc.! ":l'!:~l1' frn° ~"ut~T '·jl:<:l':i.ty C":ltn:.<i. a~·.d pT.i:ser-t F-lHl 'p'=,::1.ciTlat~d

EXHIBIT 2



.
future t!eonnd ot nc~d for n,.:nidTHll nn~ incto.l!;trid \-Tater surr-lv.. 7.992
pe~cent (an esti~ated 1,640 acre-feet) of the space which User has a
rir,ltt to util1::~ is for present u~e ~:tter stor:!j,e and 92 .008 percent (an
estitl8tcd 18,880 acre-feet) is for future use \later storacn.
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(2) The t:r.e~ ShAll have the dr-ht to ,dthdra'jf wnter fron the bke,
or to order rclcMcs to be r:tade by the Goverm::ent through the outlet
~o rks in the Dil:"' t ~l;hject to the pro'risiC'ns of Art!cle 1(e) Cl=td to the
extent the aforesaid.scotar.e space will provide; and shall have the right
to co~struct: all such "70rl:ft, plants, pipelines, and appliances as nilY be
ncccssnr:' a.."'l::! cOtWEmicnt for the pU'r7'(\sp. of c!~'''''crsion or ,,'1 thc1rn,oals,
subject to the at"~roval,of the Contrnctin~ Officer as to desi~n and
l~:::1t:lcn. :-i\e r,rant of an ellsr.r~nt fo,: rif,:l~-O#-~~~:',.aC'I."ORS, in an,i U~OJl

1<:,~,! cf the (;('I'.'ar.-.:-ent :it the Projec~ shall he by a f:p.par:ttc in,;trur.ent
:.:-: a fcm sa::'sfnctory t(l the 5ecrota~' of the AtT.!~r, vithout adcitional
cost to ::ha '::s~rt unc!er the authority of nnd in accordance "'ith t!le
prc~isionB of 10 ~sc 2669. Subject to tpc c~~rlitions of such p.n~~~~ntt

t:,e User shall ~,:we the rir,ht to uc;c f;O nuch c4=' tl:a Project land as nay
reasonabl).o be rCflu!~c! in the ey.~rcise of the rir-hts and nriviler,es
herein granted. The User may, on the date the project is complete and
operation~l'for water su,ply purposes, co~ence using 1,640 acre-feet of
the storage space and mcty, thereafte~t commence using all o~ any of the
rewaining storage space at any tL~e after giving the Contracting Officer
30 days notice in vritinp;·;-·speC'ifying.. the ·amoun~.and <date .of.. usage.•_..... __._ ._ ...~.._,_

(c) Ridlts Resenrecl. TIle GovernMent reserves ehe rifthc to rt'nintain
dcMnstrear.l releases to tleet establishcq ""ater reCiuireMents through the
gates or spil1'Wsy of the d:u:t. The r.ovement further reserves the ~ir,ht

to take such measures' as nay be necessary in the ope~at1on of the
Project to preserve life'or property.

(d) Quality or Availabilitv of '~ater. The '1se~ recof;nizes that.
this contract prOVides storage space for rml ~tater only. '£he Governr:ent
'tla~:es no representations ""ith respect to the quality or availahility of
vater and assumes no responsibility therefor, or for the treatment of the
water.

IJRTICLE 2 - Rer.ulation of a~d Rir.ht to U~e of ~ater. The regulation of
the use of t-~ater lo,ithdro.t-rn or·released fron the aforesaic~ storar.e space
sho.l1 be the sole rcsponsibilit:, of the User. The User hna the full
responFiihility to acquire in accordltnce \:it}l State 18\1~ n:ld rcr,ulations 9

and, if necessary, to establish r,r defend, any and all water ~ir.hts ne~dcd

for utilization of the storaf,c pt'(wiccd u-:; ...!er this contr~cl:. The
Gov~rnnent shnll not be rc~ponsiblc for rlivr:rsions by otl'crfO, nor ~·1i11 it
becoMc a Jlilrty to any contr"versjcs involvinf; the use of the stot'll.f,e sr3ce
by the User except as such C(lntr(J\'Cl":;~..es t:l.'1~' affect the operations of d.e
Cnvetn.":\cnt.

2
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ARTICLE 3 - Or)t~rilt1(')n nncf lfaintenance. The r.overnment shall operate and
maintain the Project lind the' User shall pa:-' to the Govenunent 2 share of
the costs cf such operation and maintenance as provided in Article·S.
'rhe User shall be responsible for operation 8."ld T.laintenance of all
installations anf. fncilities ~hich it may construct for the diversion
or wi thdra",al of water. and shall bear all cos ts of construction.
op~ra~!on and maintenance of such insta1latiops &,d f~cil1ties.

ARtICLE 4 - Measurement of Withdrawals and Releases. The User agrees to
fUrnish nnd install, without .cost to the Government, suitable Deters or
measurinr. devices satisfactory 'to the Contracting Officer for the
measurement of ~;nter .which is withdrawn from the Project by any aeans
.ocher than through the Project olJtlet works. The tiser shall furnish to
the Govertoncnt monthlystaterlents of all such w:lthdra~·rals. Releases from
the wnter supply storage space throulth the Project outlet \lorks shall

. be J:1ade in nccordance with lo1I'! tten schedules furnished by the User and
appr.oved by the Contracting Officer nnd shall be subject to Article
1 (c). 'flu! rr.p.auure of all such rele.ases shall be by means of a ratin~

C\ll"Vf! of ~:lwoutlet workf!, or by such other suitable mt'!ans as may be
ar,l'ned upon {,dol' to use of the ",ater supply storage space.

AR1'ICI.l·: 5 - PilVl:!J!rlt:~. Inconsideration of the right to utilize the
a1oreiii~i~1-~t~>. f.pace tn the PrQject for municipal and industrial
'Wiltp.r llUj'lply pl.ltpoSefJ. the User shall !pay the followinB sums to the
(Joverruncnt: . . . " . ..- ' . "'-" .

(a) ,f;rQjccU!!.vestlllent Costa.

(1) The User shall repay to the Govemment~ at the times. and with
interest on the unpaid balance as hereinafter specified, ",hich as sho~~

in ExhibIt !'A" attached to and made a part of ·this contract, constitute
the entire estimated amount of the construction costs, including interest
during construction, for prOViding a 48-inch water supply conduit and.
20~520 acre-feat of ~ater supply storage space in the Project. The
intercGt rate to be ~s~d for pur-poses of computing interest during
c~nstruction ~.~ interest on the unpaid balance will be determined by
the Secrc~ary of the Treasury as of the beginning of the fiscal year
in which c<..'nstruction of the Project is :lnitaated t on tt'e basis set
forth in the t'atp.'l:" Sllpply Act of 1958 t as amended. :For the Project,
th~s interest rate is 3.225 percent. The User shall rc?ay:

3
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$1,020.800

$ 67,,700

. .'

,
•

lOO~ of the cc~struction cost ~f ~pecific water
sup~ly faciliti~s, esti~ated to be

3.44 percent of. th~ total Project joint-use
construction costs, estimated at

Interest during construction, estimated at

Total estimated a~ount of Project investment
costs to be paid under this contract

$ 28.,000

i
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(2) The Project investment costs allocated to the storage space
indicated in Articla l(b)(l) as being provided for present demand and
conduit is currently estimated at $116,700, on the basis of the cost
preS=':lted in Exhibit "A". The amount of the Project investment costs
allocate= to the storage for present demand and conduit shall be paid in
50 consecutive annual installments, the·first·of which shall be due and
payable within 30 days after the User is notified by the Contracting
Officer that the Project is complete and operational for water supply
purposes. Annual installments thereafter will be due and payable on the
anniversary date tha first payment is due. Except for the first pa:.;::ent

. which tJill be applied solely to the retirei::ent of principal, all install­
mtmts !ih..ll incluce accrued int~rest on the unpaid balance at the rate
provid"d almVt1. The las~ anneal installment shall be adjusted upward or
downward ~hcn due to assure repa~ent of all of the investment costs
allo:3.ted to ttl(! storage. for present dStiand within 50 years.

(3) Thl,! t\:1Ollnt of the Project ir.\'estr:ent costs allocated to the
rer~:::!T".:I'.: -,": :::"r C f t;~;; ~::\tl":""e ~"'n~o. t:--~t ,",!,_:,-.-:(!{'c! fr,r ft:t'U ...c t;~(', is
currC'ntly ~s t1t1ntcd at $99~ ,800 on the basis of the costs presented
in r.:"hibi t "A". 1:0 principal or interest payocr..t '"lidl respect to this
sto-rilr,e for future' 't>later snp;>ly is ref'lutred to be made durinr, the first
10 ~"e:l:'s follc.uin:: the date thp. Pr,'ject is ojlerRtional for ,·tate-r su!,:>!?
p.Jr;···.:/!;:, unless an or n r.c'rtion of such storaGe is used during this
period. The a':,\ount to he paid for an~' portion of SUCll storage vhic!1 is
used shall he dt'temined by multij11yin~ the l,ercentar.e of the tota~

storD.f:e for future '''<iter supply "rhiel: is plac.ed in use hy the total
ar.lO'Jnt of the Fr(':ject investnent costs allO'Cated to future 'water supply.
IntF.'t"f:st at the rat':? rrovtd~rl aho\'e will be c~larf:ed on the a..-;\ount of tl~e

P't"::tjec:: iWlest:-:::,:t c(",sts ;il1ocilted to the stl')!,.n~(~ for futur..~ wlt~r :m:,:')l~'

vh:lc:~ is 11()t. heir.f.. u!;ad f1"o;:; the tCT~tll (H~ti:) j"Nl:' follO\.tin~ the ~:\t.:e t~t;'!

Pr\1jec:: is. ore::"r:Lm~l for \":lter supply purpcses \!l"!ti,l the tine "'hen su-::h
stol·nl;.:l is f:lrF.~··\J~ed. The User may at it·£; crtion pay the interelit as
it: b~C"}:;'lS due' or allot'1 the ir.ter..~~t to accl'r,tulntp. cntil tl:e ~t"r.,r.~ is
USF.d. If this lant'!' option is exerd,sed, the interest "rill be CO:lpcu,-:u£>;:
m:J~\;:1l'!;: ond 3ch·:t.~ t{,l the! )l-rind,pfll a.::·,,~n::' t:l~p.n llll)' Jlortion of the
St.r:!,;1;(! ror fut~:~,: ~.'~t::'r ~l!r'rl:1 i!; Il!~':{~. r.1:7:,"r:::. of both rr;,nci:--:ll a:1(~

.; r.·t ..·-...st for +·..·e ~ "-"'io'" u'- cur' ""u" t '-. '" S - 0:. ", ..1 C· ·-" ....... C1·,.. .... '"l" ... h t e _::> •.-4............ - - "' ..~ :- .... _... A" ;;:._ _~ ~ ....... ""v._ __ , '1.... _.... ..b W \I,. "._J.~

a.."1r~:'7e:"~~t.t1.. Cit' -:~ .. .;: 1:E....r~~·!:~ c.::.,o:e ::ti't.:l:!.:;::·~·~ i~ ..~~·"':'':cle 530(2), a!'.. c.' t:~e- • • •• 1 lnrwllnt (If the P'«~j(~ct in·.:r.:~t:::~nt C.1Stc: ;llloci~tt:J tr:ercto, '''It; ...nter?st
on t·::· ;::'~;'li,.! l'~~:;",cC' n~ ;:r':-":i,:f'(T ~~''''''''', sl:nJ.l ho' 7';'!'ffl ,,!ithin tl:r.! lift' (If
the.' Proj<!C't in Ot':: to excect} 50 c,msccutiv~ ~n::ual inscall:1('nts.

4
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(4) An esti~ated sc:hed.ile of annual pa:'o::!llt£ for the storar.e pro·.riden
f:lr present de•.and and the conduit is attached as E."Chibit liB" of this cant::-act.
The Clnn:.Illl ps)·rr.ents as provided therein shall be made until actual construction
costs of the l'roj~ct arc (jE::temined. l-nHm the nC'tu:tl constr-Jetton costs of
t:l~e PrlJject nre d\!terrdr.ad, the annual p":--:1ents clue thereafter will he
adjuste:! to reflect an~' 1n.:rea~E: or dccrcnse in the actunl costs, includin;,:
interest dUr1n~ cors~ruction, frC'n the estil!l.ltecl anocnts sho~m in B-:hibit
".\11. Pi!~'!'la:lt sC!l(':!llles fnr the sto':M:e ';)t"ov-tded for future "later ~urnl:,-,

dcr:ancl.:; ..,ill be furni&hr.d b~' the C.:>::t:rllctinr. Otficel' ,,'hen use of such
~t~ra~e is stnrted, ~nd ~f. bnsed ~n esti~Rted costs ~~ll be subject to
re':!s!n:'l ~hcr. 2ctunl C:Ot~t~ are ;':no,,":11.

(51 If 6e ~:~er ~hnll fa.it to flakE; !lr.'I.' of the aforesP.id ~Cl~'l1(mts

...·!·.E:-: C'..lll, tt,,'n t~.;: ('..."croup. fltl~ilCilts $"a11 bE-tir il~tereRt compounded annually
a: :.:-.c rate T'r."v!.t:~d t!'I,o,'c until paid. The !L~(lunt c1\arf!ed on Il4l)'r:e'1ts
C'~••:: -:--::.:i: fc-r a ;';,!T':~d of. le;;s thnn on£' ;'ear shall be f:lAured on a Monthly
D£S::'S. r"~ c:·::::-;--:e, i: th(~ pi'l:r.:ient is nade l!itM.n thE! fir.st tlC'Jnth after
bsin:, ~verdue (31 to 60 days afte~ the n~niversnry d~tc). one nonth's
ir.te:e",t :;!lnll be charred. This pro\"ision shall not be con~!:.rued as
g1·....inf: the tTSC'r n chdce of either mni-.inr, fl2.~l'\'lents uhen du~ or pa~~itl~

i::terest. \\or shall it be cens trued as l:aivinr. an~l other rir,hts of tlle
Go\-£'rr.r.F.nt, at la~; c't" in eCluit:·. v:lic~ night result from any def.ault by
Usel:.

(ll) 11,e lIser sh311 have the rir,ht at any tine it so elects to Frf:!~ay

tne inu~,bt£~ncf;5 under thiR A:-!::!.clc 5 (Po), in l,'h"lp or in pnrt, t.7i'tn accrued
in::ere:;t: thel"a"n to the uate of such prE';,nyr:ent.·

(b) ¥~jor Capital Re~lacecent Costs. The User.will be ~equired to
pe.y 100 percent of the costs for any major capi::al replacement of
specific -"1ater supply .facilities. Itt addition~ the traer shall pay to t1:e
Goverr.!..ent 0.554 percent of the costs of joint-usc; major cc.pital repl ...ce:­
men:: iteU15) when ir.curred, ulltil such tililEl as the storage for future uate!:
supply is us~d. As the storage provided for future water supply is used,
the .share of the annual experienced joint-use reaj oor car>ital r.ep lacer:.ent
costs, which the '[;se:: will be required to Pit)' "li11 be incr('ascd comensurate
with the percent.:!£-= of the ",ater supply storage being used, u[> to a tatal
of 6.929 percent vi such cos~s. Pa~ent shall be made with th~ first
en~ll.lal p<lr';~~1t or. tb:l Pr."jec t in';e:sttW"lnt costs becomillg due aiter the
dac~ s~id mt\jor capital repl~cen~ilt cotCS are incurred.

(c) l'~.nn'Jp.l OOi'!r.aticll end Na~.ntcn!mce Ccsts. The User shell pay
100 per~cni:cTt~-r.r:n'",,,,::e}':r·;r.i;;n.;~d~~andmaintenance ccsts of
specific water s~P?ly ££ci11r1e5. In addi:ion, the U~er shall pay
0.552- pc~·cant of the t.r:n'.wl (;xf'""r lanced join::-·tlse operatil'n and mai~tcna~ce

costs of the Pr0.1f.:c'" lll~ti1 ~~ch time .us th~ stol"a:~e for futu'C'e water slJpply

5



Case 5:11-cv-00927-W Document 67-3 Filed 02/10/12 Page 7 of 1.9

.. . ",:.

".

is used. As the storage provided for future vater 'supply demands is
used. the ,hare of the annual experienced joint-us~ operation and'
maintenance costs, whic~ the- 'User will be required to pay in addition
.to the operation and maintenance costs of the specifie.:water supply '-;--.

. facilities. will be inc~eased·cor::mensura'te: with" ·the'percent-ag& of the'
water sp'p.ply storage being use.d,·up to ato~al ·of. 6;908 percent of such
costs. '

I ... -
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,ARTICLE'6 -' Construct:l.on Cost Adjustments. All const~ction cost 4011ar
a::wunts"in this contract. including those in the appendices. are tentative
only, based on the Covemnent's best estimates. ' Tiley \1i~l be adjusted
~lard or dO~lard by the Contracting Officer when final construction costs
becone known, and the contract will be 'mOdified to reflect the adjustI!1ents.

, . .'

A.~:C!.t: 7 - Duration of Contract. Th:1s CO:ltTact shall be effective vhen
a?proved by the Secretary of the' A-r:ny arid shall continue in full force
~d effect for the life of the Project.

, ,

A..~!CLE 8 - Permanent Rir.hts to Storage. Upon completion of paynents by
the User, as provided in Article 5(a) herein, th~ User shall have a
per.r..atient right. under, the prOVisions of the Act of 16 October 1963
(Public Leu 88-140, 43 USC 390e) , to the use of the "C-1ater supply storage
space in the Project as 'Pro....-i.ded in Article. 1, subject to the following:

(a) The User shall continue payment, of annual opeTation and
:::::!.:~::::==~ :::::::~g a!l-::e!.t:~d to" 9 •.,,,~~,.., et1T!'1y ..

(1)) The User shall bear the costs allocated to "rater supply of any
necessary.reconstruction. rehabilitation or repla~eaent of Project features
·vhich 1lI8y be requirea to continue satisfactory operation of the Project.
Such costs will be established bv the Contracting Officer. Repayment
arrangenents .including schedUles' will be in writing and will be nade a
part of this contract. ..

(c) Upon coopletion of p~ynents by t~e User as provided in Article
5(a) hereof, the Contracting Offic~r shall redeternine the storage space
for tlun1.cipal and industrial vater supply, 0' takinr. into account such
equitable reallocation· of reservoir storage .capacities among the purposes
served by the Project as may be necessary due to sedit!t~ntation. Such
findin!ts. ~~d the storage space allocated to nunicipal and industrial
water supply, shall be defined and descrihed in atl exhibit ~1hich ,.;rill be
nade a pa~t of this contract. Followin8 the same principle, such
reallocation of reservoir storage capacity nay be further adjusted.freD
time to time as the result of sedincntation resurveys to reflect a~tual

rates of sedinentation and the exhihit revised to shOl" the revised
storag~ space allocated to ~unicipal and industrial Yater supply.

6
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Cd) The pe~nent rights of the User under this contract shall he

continued so lonr, as the C~verr~ent continues to operate the Project.
In the event the Go..-enunent no longer operates the "Project~ such Tir,hts
may be continued suhject to the e."C:ecution of a separate contract, or
additional suppleDentnl'a~re~entproviding for:

(1) continued operation b~ the User of ~uch part of the facility as
~s n~ce5snry for utilization of the water sup~ly storage space ~1ocated

to it;

(2) terns which will protect the pub1ic interest; and

(3) effective ahsolveoent of ~he Governoent by the User frQm all
linh:ll1ty 1."1 connection 'Uith such continued operation.

. .
~lQ'.~:2Y-=-R£.'J.f~~~laims.. The User shall hold :md save the Government,,,
int:.1U!Hr.~ its office'ts" agents and el!1ployees harmless frca liability of
8X'!Y nature or kind for or on account of any claw tor damages which msy
be fUnd or ;)~~f~rtecl as a result of the r.torage in the Project, OT

... .. ·"ithdn'\.Jd ell' relel!s~ of water from the Project. tmde or ordered by the
UI:H!r ot' as a r<umlt of the construction" operGtion" ot' maintenance of the
fe<ltures C'r. nppcrtenr.nces ~'"ned and o.')crated by the User 9 or any
:lnter~'uptlon of 6erv~ce ~u~ .tp repair~·. construction" operation, and
JUn:intenn1\C.c :of the !Proj~ct by the Govcrntlent. l)l:'ovided, tr.at.this shall
llot be ~l.m!4h'\led as b'hiir.atlns the Use'::' to hol<ra;(isavp. the Goverf\nent
lha:i:t11eas 'fTon dmanr.es or l;ability 'l"esult1'l1j't tron the sole negligence
oJ the C:ovcrnncnt or its officers" agents. or enploye~s and not invol'l:f.ng
nel~l:1r.<~nce on th<~ port of UsaI' or it~l officers" a~f~nt5J or employees.

A'RTrCI,i~ In - t\ss!1!:1ment. The User s~:all not transfer or assi~ this .
coritriict or nn:, rir.h~acC!lIired thereunder" nor suballot said \Jater surpI}"
storage sJMce or any part thereof" nor ~rant any interest. prIvilege or
J'.i~ensc vhatsoever in eonr.ecticn with this, cont:r.~ct" 'lithout the approvnl
of the Secretnry of the Army" Fro~litled that, \tnless contrary to the puhlic
int,ere5::. tldl'; restriction s~'all r.ot he construe'! tq a,!,ply to any \~ater

that t.~ny b(? obtained iron -the vnter sur-ply stol:ngt;~ 8;1l1Ce by the User acrd,
furnislu;d to aoy thinl party 0:' parties. nor any 1:lcthN.l of alloc.at:i.on
thereof.

Am'TC'Ll: 11 Officials l'~ot to Fcnefit. ::') r.:p.i:1her of or deler-ate to
Co~r;[;~, or l:egich.>'lt c();:~sTOner" 'Shnll ,be "dr.-dtted to .any f;h2.a::e or PI"t't
of thit.> CCllt.t'act" 01' to any benefit t-hat ~ay arise thert~from; 1)\).t thlf;
provision shall not be construed to extend to this contract if l'lntie t~ith a
ct'rpor<ltioll for its r.eneTal bcneHts.

1
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ARTIcLE 12 - Covenant Ar.ainst Continr.ent Fees. The Use'r warrant:s that no
person or sellin~ a~encv'has been eMployed or retained to solicit or
secure this contract up~n an agreenent'or'understandinr. for a commission,
p'ercentnge, brokerar.e, or contingent fee, excepting bona fide eop1oyees or
bono fide established commercial or sellipr, agencies maintained by the User
for the purpose of securinr. business•. For breacn or violation of.· this
warranty the Government shall have the' right to annul this contrac~ without
liability or, in its discretion, to add to the contract price or consideutic
or otherwise recover the full amount of such COD'll:".ission, percentage,
broker~e or contingent fee.

.' .ARTICLE 13 - Environmental f1uality. During any conscruction, operation,
and maintenance by U~er of any facilities, specific actions will be taken

. to control envirom:ten~al pollution which' could result from such activity
and to COI!lply with app1:1.cable Federal, State and l.ocal lm1s and regulations
concerning environaental pollution. ,Particular attention should be given
to (1) reduction of air pollution by' control of burning, minimization of
dunt, containment'of chemical vapors, and control of en~ine exhaust gases,
and of SMoke from temporary heaters; (2) reduction of vater pollution by
control of sanitary facilities. storage of fuels and other contaoinp~tsf

and control of turbidity and siltation from erosion; (3) rdninization of
noise levels; (4) onsite and offsite disposal of ~aste and spoil; and
(5) prevention of landscape defacenent and danag~.

. ,

ARTIGL1~ 14 - Federal and State L8l'7S ,. . - ..--- ..--••• _•. •. ..

. (a) In actinr. under its rights and ~bligations hereunder. the
User agrees to comply with all applicable Federal and State lat~ and
regulations, including but not limited to the provisions of the Davis-Bacon
Act (40 USC 216a et seq); and Contract Work Hours and Safety Standards Act
(40 usc 327-333); and T1t;le 29, Code of Federal Regulations, Part 3•

(b) The User furnishes. as part of this contract, an assurance
~hibit 0 that it will comply with Title \~ of the Civil Rights Act
of 1964 (78 Stat 241. 42 USC 2000d, et seq) and Department of Defense
Directive 5500.11 is~ued pursuant thereto ~d published in Part 30b of
Title 32, Code of Federal Regulations. •

ARTICLE 15 - Definitions.

(a) JOil\t-use costs - The costs of features used for any bro or
nare project purposes.

(h) Project investment costs - The initial cost of the Pro~ect•
including: la~d acquisition; construction; interest ~urinr. construction
on the value of land, .labor. and materials used for pla."'lnin,:; and
constrUction of .the Project.

8
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(c) Specific costs - The costs of pT~ject features normally servinp.
. only one parcicular project purpos~.

(d) Interest durinp. construction - An aMount of interest which
accrues on expenditures for the establishcent of Project services durin~

the period betyeen the actual outlay and the.tim~ the Project is first
~de available to User for water storage ..

~ICL"': 1(1 - A:JPt'oval.. This ccntz:act is subject to the l1:'itten approval
of the Sec:retar:1 of the Arr:ry, and shall not be binding until so approved.

n~ \ITTIiE!:S WHEREOF t the parties have executed this con tract as of the
( day a;"]o year first above vritten•

"I
'.
~.

...
I·

,

( .:

.A??:\O~: 22 OCT 1974

D.A!'E: ---------

ATT.'F.s·t':

~~, ;4/..~!L,.q<L~~V:.{1

.THE maTED SJ:'ATES OF .AHERICA

,./'.: . !J
By u~l+-l

WILLIAU E. READ
Colonel, CE

. _ _..__ District .Engineer .
Oc~t~~~!i~3 ntf!~~r

To ".. • •

... " ' "' .. '.

... !):.!,::t !r.':l:lch R::vicl'l·
C:,ti..d:t...__..__.___ ___

..' D·.~:~ I.L:.1-::21-.-_...._._-.- .

9
.........-.
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It is my opinion that this contract is within the authority of

the contracting entity ar..d in 'reaching th!.:! conclusion I have

considered Section 221 of the Floed Control Act of 1970 (42 USC i962d-5b).

Att\.'rr:.e}" for
!he. Hugo ~unicipal Authority

980
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I,. I, Haskell Coldwell

,', DACW56 - 7.3 - C'- 007 ~

, hereby certify that I am the

___--::S;.;:e.;;:;c.:.;re::,.:.t.;:.or;.,j;Y of 'the Bugo ~un:1cipal Authority, Oklahoma,

nsmed as User herein; that Gene Thomson . , wbo signed this contract

(

on behalf of the User we then .:.C~h~QJJirJ.![lJJ.!<Q!Un "

of s.aid Hugo Municipal Authority, OklahO'il4; that said contract was duly

signed for and on behalf of said User by suthoJ::1ty of its governing body t

and is ~lthin the scope of its legal powers.

IU }InNESS WHEREOF. 1 have hereunto affixed my hand and the seal of

the Hugo Municipal Authority, Oklahorr.a_ this 30th day of . October « 1972.

to
~ : 1l?t<~;<o~ (~/ d;~·~<:~IuE:-ee:...

Hask~II (:01dwell I Secretory ,

...

.. .

10 '
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Contract No.
, EXHIBIT A

I - RESER\'OIR STORAcE

DACW56 - 73 - C- 0 0 70

. :

Feature

Fl~oe Corttrol

Cc=se~a:~c~ S:orage

Water Supply

Hugo Municipal Authority

Elevation
(ft. 'msl)

437.5-404.5

404.5-390'.0

Usable
Storag~

(ac.ft.)

808,300

121,500

(47,600)

(20,520)

Percent of
Consel:Vstion
Storage

100.00

(39.177)

(16.889)

Oth~r ~56.891% of water' supply storage) .(21,080)

i
",
iI'

jl
I .

( .

Initial (3.445%
of water supply
storage or 7.992% of User!s space)

Future (39.664:
of vater supply
storage or 92.00& of U~er's space)

Rater Qcality Control

Total

(18,880)

(73,900)

929,800

(1.350)

(15.539)

(22.288)

(6~.~23)

!

"

i
f
I

'I
j
!
!

I

..

*Storage remaining after 100 years~ sed1Qentation.

-----.-_._----------------------

.~-1
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Contract No.
EXHIBIT A (CONT)

DACW56 - 73 - C- 00 70

II - ALLOCATION OF ESTIMATED FIRST COST 0)

Flood Control

Water Supply:
Storage
Conduit

Vater Quality Control

R.e::rea:ion

Fish a:::c wildlife

. Total

$19~272,0~0

2,368,000
28,000

5,042,000

.s,215,OOO

262,000

$32~187,OOO

(1) Excludes' $1,310,000 for relocation of r~ads above replacement-tn-kind
s~endards and includes $97,000 far present. va~ues of future recreation
facilities. Total first cost of Frojact is $33,400,000. Total estimated
Project joint-use construction cost is $29~672,OOO.

;.

. '*.
. .

III - COSTS TO BE REPAID BY THE USER

In:f.t1al Use:
Cost of 1,640 aere-feet of water supply storage
(3.445% x $2,368,000) ,

• Conduit

Subtotal

Interest during construction ($109,600,x
3.225% x 1/2 of 4-year construction peridd)

Total Initial Use

Future Use:
,Cost of 18~S80,acre-feetof water supply storage'
(39.664% x $2,368,000)

. Interest during construction ($939.200 x
3.225% x 1/2 of 4-year construction period)

..
Total ~r~ Use

Total Initial and Future Use

A-2

$ 81,600
,_28,000

. ,109,600

S 7,100

$ ll6;700

~O,600

~ 999,800

$1,i16.500
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!2) aRged on 3.445 percent 9£ joint-use cost allocated to vater supply.
(3) Baaed on 39.664 percent of joint-use cost-allocated to ~ater supply.

------_._------ -----.,..~--~-----------
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EXHIBIT A (CONT)

Contract No.

OACW56 -:73 - C-:-00

v - ANi~AL C~~GES TO USER FOR INITIAL USE
OF WA'r!';R SUPPLY STOF_o\G! SPACE AND CONDUIT

(

Interest and amortization of cost of vater supply feature C.4)

100 percent of the spec~fic costs of operation and
maintenance for water supply plus 0.552 percent of the actual
joint-use cost of oper.ation and maintenance cost for the
preceding fiscal year; computed as follows:

$4,583

'9.554 percent of the joint-use cost of major replac~~nt8

'and sedimentatIon resunreys, when :lnr.urred, con;puted as
..... --._ £0110101S: . .. .. -.--:- ---- ------.--.-.-.- -..- ..--:- ...

.Joint-use itelllS 603 x 100 • 0.552%. Estimated annual amount. 603
i1f§-;ioo

.; .
1 '.;,.

('~.....

Specific water supply items. 100 perca~t esttmated
annual amount .

~~31~ x 100 .. 0.554%. Estimated a:mual amount
5.600

Total

(4) Cooputat1.o1\ of Annual Payment for Interest and Amortization •
(Based on 50 p~)~ents. 49 of which bear interes: on the unpaid
balance.) .

1,100

31

.6,317

; ~
I ;
I ~ ..

oJ) .... ( R

1 + 1 )
( )
(i+ .~.--.:i=--__--!)
( (1~ i) 0-1-1 )

WHEREIN:
D - acnual' payment
a. .. amount ~o be repa1d
i-interest raCe

.n ... nl!!Ilher of payments

OR:

• $116,700
• 3.225 percent
• 50

~hlch q $116,700 x 0.039275 = $4,583)
.03225 )
(1 7 .O~25)49_1)

D .. -=- ~$1l6. 702..-.__
1+ 1

(
( ... . ,.
; .03225 "+'

.'
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, EXHIBIt c DACW56 - 7:3 - C- 0 0 70
. ASSURfiNCE OF CCMPU,GNCE WIit-l Th"E ·DEPP.RTMENT OF DEFENSE DIRECTIVE

IN>ER TITLE VI OF 1liE CIVIL RIC..}i'rS /,CT OF 1964 .
HUGO MUNICIPAL' AUTHORITY. OKLAHOMA

(her~inafter called "Applican~-Recipient")

HEREBY JlGREES lHAT it will comply with 1.i't:i.e VI of the Civil Rights Act
of 1964 (Public Law 88-352) and all requirem.ents imposed by or pursuant
to the Directive of the Department of Defense (32 Code of Federal Regu-

...lations Part 300. issued as Departxcent of" De1'ense Directive 5500.l1~

28 December 1964) issued pursuant to that xitJ:e ~ to the end that) in
• ac~ordance vith title VI of that Act and the Directive~ no person in the
. ·United Sta.tes shall, on the ground of race, coldr) or na.tional origin be

excluded frc.a 'participation in, be denied the benefit~ of, or be other";'
wlse subjected tQ discr1mination U!1der any progra::t or activity for which
the Applicant-Recipient receives Federal fiD'~cial assistance fran
Department of the Ar!:.y and HEREBY GIVES ASSUR,eJ\!CE 1HAT it will immedi­
ately . ta.1te any measures necess ar,\' to et.fectuate this agreet:lent.

11' any real propercy or structure thel'eon is pro'rlded or improved with
tl1fJ aid of Federal financial assistance extended to the Applicant­
Recip.ient by this Depe.rtment of the ID"!:!Y ~ 'assurance shall Obligate the
Al'p.l..lcf.LrIt ~Rccipient't or in the case or.a:a:r transfer of such property t
tl.ll:f tI'nns:t'eree) for the period during whi:h the real property or struc­
ture is used for a p~ose tor which the Federal financial assistance is
ex'tEmaed. or for another pu.-pose involving the provision or si:nilar ser...
vic~$ or benefits. 11' any personal. property is so provided, this assUr­
ance shall obligate the Applicant-Recipie&t for the period during which
it retains ovnershio or oossession of the ~rooertv. In all other cases,
this ns~uran(:e Sll8.ll. obliga.te the Applicant-Recipient for the period

, during \lbi~h tbe Federal financial assistance is' extenc.ed to it by
Departncnt of the·P~my•.

THIS ASSIJP.ANCE is given in consideration or alld tor the purpose of' ob­
ta.ining any' and aJ.l Federal grants:J lo!Ws ,contracts, 'property" discounts
or other Fed~ral financial assistance extended after the date hereo1' to
the Applicant-Recipient by the Departmcnttincluding instal~ent pa~~ents

after such date on account of arrangements ~or Federa~ financial assist­
ance ...hich 'Were apprc'red before' S1.~ch date. The J\pplicant-Recipient rec­
ogni Zes and agrees thet such Federal :rinbcial assistanCE: will be
e..'C·tendcd in l'eliance on the repn.~sentation5 and agree.n:ents made in this
assurance) and that toe United States sha...U have the right to seek JUdi­
ciaJ. enforce:nent of this assurance. This assurance is binding on the
Applica.!1.t-Recipient t' i ts s~ceessors" transferees, and assignees t a...l'ld the
persc~ or perscns whose signatUl'es appear below are authori7.ed to sign
this assurance on behalf of ..he Applicant-R.ecipient.

Dated October 30 L_19;..:;.7..;;;2~ _

.-'SEAU. ._· .._. _

C-l

5".lT Foro 553-C
22 ~far 67



Case 5:11-cv-00927-W Document 67-4 Filed 02/10/12 Page 1 of 38

EXHIBIT 3

Storage Contract Transfer Agreement between Oklahoma City Water Utilities Trust and State of
Oklahoma Water Resources Board, dated June 15,2010
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STORAGE CONTRACT TRANSFER AGREEMENT
BETWEEN

OKLAHOMA CITY WATER UTILITIES TRUST
AND

STATE OF OKLAHOMA WATER RESOURCES BOARD

I-
This Storage Contract Transfer Agreement, dated for convenience ofreference this -AS.- day of

~ ,2010, is entered into by and between the Oklahoma City Water

Utiliti Trust C'OCWUT"), a public trust for the benefit of the City of Oklahoma City ("City"),

and the Oklahoma Water Resources Board ("0WRB"). an agency of the State of Oklahoma (the

"State").

RECITALS

WHEREAS, the Water Conservation Storage Commission of the State of Oklahoma

entered into a contract on February 16, 1974, with the United States through the United States
. .

Army Corps of Engineers ("USACE"), to repay 100% of the water supply storage costs

associated with the construction of Clayton Lake, subsequently renamed Sardis Reservoir,

pursuant to the contract (herein "1974 Contract, II a copy of which is attach hereto and

incorporated herein); and

WHEREAS, construction ofSardis Reservoir began in 1974; and

WHEREAS, the Water Conservation Storage Commission was sunsetted by the

Oklahoma Legislature in 1979 and, pursuant to 1979 Okla. Sess. Laws, ch. 247, § 8, codified at

82 O.S. § 1085.38, the obligations of the Water Conservation Storage Commission were

transferred to the OWRB; and

WHEREAS, construction of Sardis Reservoir was completed by the USACE and the

reservoir was deemed operational on January 6, 1983; and

OWRB/OCWUT Agreement Page 1 of 18
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WHEREAS, the 1974 Contract authorizes the use of 100% of the conservation storage

capacity for water supply, and further divides and designates the storage capacity into present

use storage which is equivalent to 47.678% of the total conservation storage volume, and future

use storage which is 52.322% oftotal conservation storage volume; and

WHEREAS, the OWRB, under provisions of 82 O.S. §1085.2(2), has authority to make

such contracts a~ in the judgment of the OWRB are necessary or convenient to the exercise of

any of the powers conferred upon it by law; and

WHEREAS, on or about September 3, 2009, a final Order ("September 2009 Order", a

copy of which is attached hereto and incorporated herein) was entered in United States v. State

of Oklahoma and Oklahoma Water Resources Board, United States District Court for the

Northern District of Oklahoma, CV-98-00521, wherein the State of Oklahoma agreed to bring

past due payments for the present use storage up to date by making an initial payment upon filing

the Order, and to make five annual payments of $5,266,775.92 each beginning on or before July

1,2010', through July I, 2014 and thereafter to make the remaining annual payments to payoff

the present use storage costs, or in the alternative, to payoff the present use storage costs with

one lump sum payment of$27,814,262.49 on or before July 1,2010; and

WHEREAS, the City is an Oklahoma municipal corporation and OCWUT is a public

trust created for the benefit of the City under the laws of Oklahoma and OCWUT is authorized to

enter into such contracts as necessary for its purposes, including contracts for water supply.

storage; and

WHEREAS, the City of Oklahoma City and the OCWUT provide raw and treated water

to southeast and central Oklahoma; and

OWRB/OCWUT Agreement Page 2 of 18
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WHEREAS, the City and OCWUT desire to acquire the rights to use the conservation

storage capacity now held by the State of Oklahoma as reflected in the 1974 Contract, and to

appropriate and utilize waters of the Kiamichi River basin, including waters in Sardis Reservoir,

for the future water supply of the City ofOklahoma City and other public water supply entities in

Oklahoma; and

WHEREAS, the OWRB and OCWUT desire to enter into a Storage Contract Transfer

Agreement (hereinafter "Agreement") whereby, among other things, the OWRB will transfer its

rights to use the conservation storage capacity together with all its obligations under the 1974

Contract to OCWUT, and OCWUT will assume the repayment obligations set forth in the 1974

Contract subject to the provisions thereof, pay the payments set forth in the September 2009

Order, and be able to utilize the rights to use the conservation storage capacity in ~ardis

Reservoir, all pursuant to and as provided in this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual covenants

set forth below, IT IS AGREED by and between the Oklahoma City Water Utilities Trust and the

Oklahoma Water Resources Board as follows:

ARTICLE I - DEFINITIONS

Section 1.1. Defined Terms. The following terms and expressions as used in this

Agreement, unless the context clearly shows otherwise, shall have the following meanings:

1. "Acre-foot" means the unit of measurement for water equal to 325,851 gallons,

U.S. Standard Liquid Measure.

2. "APA" means the Administrative Procedures Act codified at 75 O.S. §§ 250

through 323.

OWRB/OCWUT Agreement Page 3 of 18
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3. "Dependable Yield" means the amount of water in acre·feet that is expected to be

available in every year except a specified percentage of years.

4. "Future Use Storage" means that portion of water supply storage in Sardis

Reservoir designated in the 1974 Contract as being for future use, which portion equals 52.322%

of the total Water Supply Storage designated in Sardis Reservoir.

5. "Pennitll means an appropriation pennit to be issued by the OWRB to the City

authorizing appropriation and use of stream water upon certain terms and conditions, as set forth

in Section 2.7 below.

6. "Present Use Storage" means that portion of water supply storage in Sardis

Reservoir designated in the J974 Contract as being for present use, which portion equals

47.678% of the total Water Supply Storage designated in Sardis Reservoir.

7. "Sardis Reservoir" means the reservoir constructed under the authority of the

USACE with the dam in Pushmataha County and located in southeast Oklahoma in the area

described in Exhibit A attached hereto.

8. "Stream Water Use Actll means the statutes codified at 82 O.S. §§ lO5.J through

105.32.

9. IIWater Supply Storage~1 means that capacity of Sardis Reservoir designated by

the USACE authorized to be used to store water for conservation purposes, including water

supply, between elevations 542 feet and 599 feet mean sea level.

10. IIWater Year" means the twelve-month period beginning January 1 and ending

December 31.

ARTICLE II

GENERAL TERMS AND CONDITIONS OF THE TRANSACTION

OWRB/OCWUT Agreement Page 40f 18
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Section 2.1. Assignment of 1974 Contract; Transfer. Subject to the provisions of

Sections 2.2 through 2.7 hereof, the OWRB hereby transfers all of its rights and obligations in

the 1974 Contract and does hereby grant, bargain, sell, and convey all right, title and interest of

the OWRB in the 1974 Contract to OCWUT. The OWRB states that it has not made any other

transfers or assignments of the rights under the 1974 Contract less and except the Subcontract for

Use of Water Supply Storage, Easement, License and In take Structure at Sardis Lake between

Oklahoma Water Resources Board and Sardis Lake Water Authority (herein "Subcontract").

Section 2.2. USACE Approval. The transfer of the 1974 Contract rights and

obligations contemplated by this Agreement requires approval by the USACE under Article 10

of the 1974 Contract. The USACE approval is not a condition precedent to the effectiveness of

this Agreement between the OWRB and OCWUT, and OCWUT assumes all responsibility and

·costs to obtain USACE approval under Article 10 of the 1974 Contract. The OWRB agrees to

support OCWUT in obtaining any approval required from USACE. OCWUT will make the

payments described in Section 2.5 (a), (b)(i), and (c) regardless of whether the USACE approves

the transfer ofthe 1974 Contract.

Section 2.3. OCWUT's Contract Rights Subject to Preexisting Subcontracts and

Administrative Set~aside. OCWUT shall take the transfer of the 1974 Contract under this

Agreement subject to the Subcontract entered into by the OWRB. Additionally, the City and

OCWUT acknowledge and agree that the administrative set-aside of 20,000 acre-feet of water

per year from Sardis Lake storage for beneficial use in southeastern Oklahoma inclusive of the

water from storage subject of the Subcontract,' as specified in provisions of OWRB rule 785:20­

5-S(b)(3), as it exists at the time of the making of this Agreement, shall apply to and limit the

water storage in Sardis Lake by the City and OCWUT.

OWRB/OCWUT Agreement Page 5 of 18
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Section 2.4. State and OWRB Authority Over Water. The plenary jurisdiction and

authority of the State over water in the State pursuant to State and Federal law, including but not

limited to water in Sardis Reservoir and the Kiamichi River and its tributaries, shall not be

affected by the transfer of storage rights and obligations under this Agreement. Without limiting

the generality of the foregoing, the use ofstream water stored in Sardis Reservoir hereunder shall

continue to be subject to the jurisdiction and authority of the OWRB to determine applications

for appropriation pennits to use stream water as provided in title 82 of the Oklahoma Statutes,

title 785 of the Oklahoma Administrative Code, and including but not limited to Section 785:20­

5-5(b)(3) as it exists at the time of the making of this Agreement, providing to the effect that

20,000 acre feet is not available for stream water use appropriation in certain instances of

applications for appropriation from water supply storage at Sardis Reservoir, and other

applicable law. In addition, all rights to the use of water in Sardis Reservoir in existence at the

time of this Agreement shall not be affected by the transfer under this Agreement. Provided

however, nothing in this Agreement shall preclude or prevent OCWUT or successor trust from

charging and collecting a fee for water storage, operation, and maintenance costs.

Section 2.5. Assumption of Obligations; Payments.

a. Assumption of Qbligations Under 1974 Contract. OCWUT hereby

assumes and accepts responsibility for all obligations of the State and OWRB under the 1974

Contract, including but not limited to those relating to costs of operation and main~enance and

costs of storage for future water supply use. The provisions of this Section 2.5 shall not be

construed to warrant, guarantee or pre-judge that the application for a permit to appropriate as

described in Section 2.7 below will be approved and that a pennit will be issued as requested.

OWRB/OCWUT Agreement Page 6 of 18
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Without limiting the generality of the foregoing, OCWUT shall make the payments as provided

in this Section 2.5.

b. payments on or before July 1, 2010 and after USACE approval.

i. On or before July 1, 2010, OCWUT shall pay to the OWRB, and

the OWRB will immediately thereafter pay to the United States of America/USACE or the

OCWUT shall pay directly to the United States of AmericalUSACE, the amount due as provided

by and in accordance with the September 2009 Order. The lump sum payment alternative

amount shall represent the arrearage and balance due for storage for present water supply use

under the 1974 Contract as agreed by the United States/USACE pursuant to the September 2009

Order.

ii. On or before the date which is thirty (30) days after USACE

approves the transfer of the 1974 Contract to OCWUT, OCWUT shall pay to. the OWRB the

amount of $15,000,000.00, as reimbursement for the costs heretofore paid by the State and

OWRB, for deposit into the Community Water Infrastructure Development Revolving Fund or

such other fund as otherwise specified by OWRB.

c. Ongoing payments under 1974 Contract. In addition to the payments to be

made as specified in Section 2.5(b) above, the OCWUT acknowledges and agrees that OCWUT

assumes all responsibility to make other payments due to the USACE, including but not limited

to (i) the annual joint-use operation and maintenance costs billed annually in arrears based on

actual operation and maintenance expenses of the USACE as specified in Article 3 and Article

5(c) ofthe 1974 Contract, (ii) any major capital replacement cost$ billed by the USACE pursuant

to Article 5(b) of the 1974 Contract, and (iii) future use storage costs pursuant to Article 5(a)(3)

ofthe 1974 Contract.
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Section 2.6. Water Storage and Use.

a. General description of use of storage. The OCWUT intends to establish a

long-tenn water supply source from the Kiamichi River Basin as a supplemental source to the

existing McGee Creek Reservoir and Atoka Reservoir sources. Among other things, this will

include making application for and obtaining an appropriation Pennit from the OWRB as set

forth in Section 2.7 below. Subject to the tenns and conditions ofsuch Pennit, water from Sardis

Lake or from the flow of the Kiamichi River, or from a combination thereof, will be conveyed by

pipeline from a point of diversion within the Kiamichi River Basin to be determined by

OCWUT. OCWUT may supply the water to other public water supply entities within and

throughout the State of Oklahoma, including but not limited to southeast and central Oklahoma.

As the water use needs of the OCWUT and other public water supply entities develop, the

OCWUT will analyze the necessity of infrastructure additions and improvements, such as

additional pipelines, pumps and tenninal storage, to convey and store water from the Kiamichi

River Basin. The 1974 Contract hereby transferred authorizes the "User" to construct works,

plants, pipelines and appliances on lands owned by the USACE subject to approval of the

USACE, and it is the intent of the parties to this agreement that the OCWUT be considered as

the "User" under the 1974 Contract.

b. Cost for use of storage for administrative set-aside. For use of storage for

any of the 20,000 acre-feet of water specified in the OWRB rule 785:20-5w 5(b)(3) as the local

use administrative set-aside from Sardis Lake storage including the Subcontract, OCWUT shall

charge not more than the proportionate cost of the storage, operation maintenance and

replacement for the yield of amount of water authorized to be used by the local user inclusive of

the Subcontract. The local use of the water subject to the administrative set-aside shall be as
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authorized by appropriation permits issued by the OWRB. The OWRB will not issue pennits for

more than a cumulative total of 20,000 acre-feet of consumptive use of water from Sardis Lake

storage, inclusive of the Subcontract, without written consent of the City or OCWUT.

c. Other conditions on use of storage. The oeWUT and City will comply

with provisions of OWRB rule 785:20-5-5(b)(3) regarding use of water from Sardi~ Lake

storage. The OCWUT and City agree that water from Sardis Lake storage may be sold for use,

or may otherwise be used, within the State ofOklahoma.

d. Water storage costs. Subject to Section 2.6(b) above, the OCWUT may

charge and collect a fee for storage of water in Sardis Reservoir which includes all costs to

acquire, impound, transport, store, and otherwise provide for the ready availability of this raw

water supply which shall be accounted for in accord with generally accepted accounting

principles. Cost of service and rate design principles published by the American Water Works

Association and Water Research Foundation shall be used to guide the development of equitable

fees and charges applied to each person and entity benefitting from these water supplies,

functions, or systems.

Section 2.7. Water Use Permit.

a. Introduction. This Agreement in and of itself provides no authority to the

City or OCWUT to use water from Sardis Reservoir storage or the Kiamichi River Basin. To be

authorized to use any water from the Water Supply Storage in Sardis Reservoir, the City or

OCWUT must obtain a permit from the OWRB as provided by the laws of the State, provided

that the OWRB acknowledges that the City filed application #2007-017 to appropriate 136,000

acre-feet per year with the sources of water being Sardis Lake water supply storage and flows

from the Kiamichi River basin area upstream from Hugo Lake dam. The administrative
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proceeding on such an application is and shall be independent of this Agreement and the parties'

performance of this Agreement.

b. Administrative I2roceeding. Before using any water from the Water

Supply Storage, the OWRB must issue any necessary stream water use permit to appropriate

based on the application filed by the City. The application shall be processed and determined by

the OWRB in an administrative proceeding subject to and as provided in the Stream Water Use

Act, the APA, other applicable statutes and court decisions, and applicable rules of the OWRB in

the Oklahoma Administrative Code.

ARTICLE III

WATER QUALITY

Section 3.1. General Water Quality. It is understood and agreed that as of the date

of execution of this Agreement, the water usually flowing in, through and impounded in the

Kiamichi River basin, including Sardis Reservoir, is ofgood to high quality and to the knowledge of

the OWRB, the City and OCWUT is usually sufficient for a raw water supply for municipal,

industrial and other beneficial uses as contemplated by the City and OCWUT. The OWRB agrees

to cooperate and to coordinate efforts to maintain water quality of the waters of the Kiamichi River

basin, including water in Sardis Reservoir. The OCWUT and the City agree to comply with

applicable water quality laws lawfully adopted by government entities ofcompetent jurisdiction.

Section 3.2. No Warranty as to Quality. Water taken by the OCWUT under this

Agreement shall be raw and untreated. The OWRB does not make any express or implied warranty

regarding the quality of the water which may be taken by OCWUT under this Agreement, and the

OWRB shall not have any responsibility to treat the water or otherwise put it in a condition of any

particular quality.
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ARTICLE IV

MISCELLANEOUS PROVISIONS

Section 4.1. Effective Date. This Agreement shall become effective on and after

the date ofproper execution by the parties.

Section 4.2. Environmental Compliance. To release or divert any water for the

Water Supply Storage or to divert water from any location on the Kiamichi River upstream from

Hugo Lake dam, OCWUT shall be responsible for compliance with any applicable requirements of

local, state or federal laws and regulations, including but not limited to the National Environmental

Policy Act (42 U.S.C. 4341 et seq.), the Fish and Wildlife Coordination Act (16 U.S.C. 661-666c),

the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), the federal Water Pollution Control

Act (33 U.S.C. 1251 et seq.), provisions of Title 29 of the Oklahoma Statutes regarding fish and

wildlife, Oklahoma Water Quality Standards (Title 785:45-1-1 et seq., Oklahoma Administrative

Code), or other applicable environmental laws and regulations.

Section 4.3. Storage rights created through federal law. This Agreement transfers

only the rights to storage on lands owned by the USACE as described in the 1974 Contract and

as provided in federal laws authorizing the construction of Sardis Lake and use of water supply

storage in reservoirs constructed by USACE. This Agreement does not affect other rights to

land, storage or water.

Section 4.4. Modification. This Agreement may be amended at any time upon such

terms and conditions as the parties mutually agree and execute in writing. No oral statement of

any person shall modify or otherwise affect the tenns or conditions stated in this Agreement.

Section 4.5. Addresses and Notice. Unless otherwise provided herein, any

notice, communication, request, reply or advice {herein severally and collectively, for
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convenience, called ''Notice'') herein provided or permitted to be given, made or accepted by any

party to any other party must be in writing and may be given or be served by depositing the same

in the United States mail postpaid and registered or certified and addressed to the party to be

notified, with return receipt requested, or by delivering the same to an officer of such party,

addressed to the party to be notified. Notice deposited in the mail in the manner described above

shall be conclusively deemed to be effective, unless otherwise stated herein, from and after the

expiration of three days after it is so deposited. Notice given in any other manner shall be

effective only if and when received by the party to be notified. For the purposes of Notice, the

addresses of the parties shall, until changed as hereinafter provided, be as follows:

If to OCWUT, to: Oklahoma City Water Utilities Trust

General Manager, Marsha Slaughter

420 W. Main Street, Sth Floor

Oklahoma City, Oklahoma 73102

If to OWRB, to: Oklahoma Water Resources Board

J.D. Strong, Interim Executive Director

3800 North Classen Boulevard

Oklahoma City, Oklahoma 73118

The parties hereto shall have the right from time to time and at any time to change.their

respective addresses and each shall have the right to specify as its address any other address by at

least fifteen (IS) days written notice to the other parties hereto.

Section 4.6. State or Federal Laws. Rules, Orders or Regulations. This Agreement

is subject to all applicable Federal laws, the laws of the State of Oklahoma, and any applicable

permits, ordinances, rules, orders and regulations of any local, state or federal governmental
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authority having or asserting jurisdiction; but nothing contained herein shall be construed as a

waiver of any right to questi.on or contest any such law, ordinance, order, rule or regulation in

any forum having jurisdiction.

Section 4.7. Remedies Upon Default. Any right or remedy on any default

hereunder shall be deemed to be conclusively waived unless asserted by a proper proceeding at

law or in equity in accordance with applicable law. No waiver or waivers of any breach or

default (or any breaches or defaults) by any party hereto or ofperfonnance by any other party of

any duty or obligation hereunder shall be deemed a waiver thereof in the future, nor shall any

such w~ver or waivers be deemed or construed to be a waiver of subsequent breaches or defaults

ofany kind, character or description, under any circumstance.

Section 4.8. Severability. The parties hereto specifically agree that in the

event that anyone or more of the sections, subsections, provisions, clauses or words of this

Agreement or the application thereof to any situation or circumstance should be, or should be

held to be, for any reason, invalid or unconstitutional, under the laws or constitutions ofthe State

of Oklahoma or the United States of America, or in contravention of any such laws or

constitutions, then such invalidity, unconstitutionality or contravention shall not affect any other

sections, subsections, provisions, clauses or words of this Agreement or the application thereof to

any other situation or circumstance, and it is intended that this Agreement shall be severable and

shall be construed and applied as if any such invalid or unconstitutional section, subsection,

provision, clause or word had not been included herein, and the rights and obligations of the

parties h~reto shall be construed and remain in force accordingly.

Section 4.9. Entlre Agreement. This Agreement constitutes the entire

agreement between the parties hereto relating to the subject matter covered herein, and cancels,
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supersedes and replaces all previous negotiations, proposals, and agreements, whether oral or

written, between the parties relating to the subject matter covered herein.

Section 4.10. Mediation. Except as otherwise provided in this Section, as a

condition precedent to the filing of any lawsuit, the parties to this Agreement agree to submit any

dispute to mandatory but non-binding mediation. Each party to such mediation shall bear its

respective cost of participation and all common costs for facilitating the mediation effort shall be

shared equally. Mediation must be completed within sixty (60) days after the dispute is

submitted to mediation. Notwithstanding other provisions in this Sect~on, the parties agree that

in the event ofan emergency evidenced by a written declaration approved by the governing body

of the party seeking to avoid mediation and when injunctive relief is needed immediately,

mediation shall not be required.

Section 4.11. Jurisdiction and Venue for Litigation. The parties agree that any

proceeding for enforcement of this Agreement shall be brought in the District Court in and for

Oklahoma County.

Section 4.12. Assignability and Successor Interest. The rights and obligations of the

OCWUT under this Agreement may be assigned or the rights hereunder otherwise transferred by

the OCWUT to a duly formed successor trust or to the City of Oklahoma City, provided that no

obligations of the OCWUT set forth in this Agreement shall be affected by any such assignment

or transfer. The rights and obligations of the OWRB under this Agreement may be assigned or

the rights hereunder otherwise transferred' by OWRB from the OWRB to a duly formed

successor agency or entity, or to the State of Oklahoma, provided that no obligations of the

OWRB set forth in this Agreement shall be affected by any such assignment or transfer.
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Section 4.13. Interpretation. For purposes of interpretation of this Agreement,

neither the OWRB, OCWUT, State of Oklahoma nor City of Oklahoma City shall be considered

to have been the drafter of this Agreement.
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IN WITNESS WHEREOF, the parties hereto acting under authority of their respective

governing bodies have caused this Agreement to be duly executed in several counterparts, each

ofwhich shall constitute an original.

For the OKLAHOMA CITY WATER UTILITIES TRUST

Pete White, Chairman

ATTEST:

(SEAL)

For the CITY OF OKLAHOMA CITY

Mick Cornett, Mayor

ATTEST:

ClzCUlLv~/
Frances Kersey,C~~
(SEAL)

Reviewed for form and legality.

A~~u"';;;~:"";s:"'e~-or-~-----
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For the OKLAHOMA WATER RESOURCES BOARD

RudolfJ. Herrmann, Chainnan Date

Reviewed for fonn and legality.

General Counsel

OWRB/OCWUT Agreement Page 17 of 18



Case 5:11-cv-00927-W Document 67-4 Filed 02/10/12 Page 19 of 38

EXHIBIT A

All or part ofSections 1, 2, 11, 12, 13, 14,15 and 22, all in T 2 N, R 17 ElM, Pushmataha

County;

All or part ofSection 21, T 2 N, R 17 ElM, Pittsburg County;

All or part ofSections 1, 2, 3,4,5,6,7,8,9, 10, 11, 12, 1~, 14, 15, 16, 17, 18,23 and 24, all in T

2 N, R 18 ElM, Pushmataha County;

All or part ofSections 4, 5, 6, 7, 8, 17, 18, 19 and 20, all in T 2 N, R 19 ElM, Pushmataha

County;

All or part ofSections 35 and 36 in T 3 N, R 17 ElM, Latimer County;

All or part ofSections 23,25,26,27,34,35 and 36, all in T 3 N, R 18 ElM, Latimer County;

and

All or part ofSections 22, 23, 27, 28, 29, 31, 32 and 33, all in T 3 N, R 19 ElM, Latimer County.
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CONTRACT BETWEEN THE UNITEP STATES OF AMERICA

AND
~HE WATER CONSERVATION STORAGE COMMISSION

OF
IlUE STATE OF OKLAHOMA

FOR
WATER STORAGE SPACE IN CLAYTON LARE

THIS CONTRACT, entered into this~ day of Elf .A ..
1974, by and between THE UNITED STATES OF AMERICA (hereinafter
called the "Government ll

) represented by the Contractinq Officer
executing this contract, and THE WATER ,CONSERVATION STORAGE COM­
MISSION OF THE STATE OF ORLAHOMA (hereinafter called the stUser");

WITNESSETH THAT:

WHEREAS, the Flood Control Act of 1962 (Public Law 87-874,
87th Congress), authorized the construction, operation, and
maintenance of the Clayton Lake on K1~1chi River, Oklahoma,
(hereinafter called the "project ll

) 1 and

WHEREAS, the User desires to contract with the Government
for the use of storage included in the Project for municipal
and industrial water supply, and for payment of the cost there­
of in accordance With the provisions 0% ~ne WB~er ~upply AC~

of 1958, as amended (43 USC 390b-f); and

WHEREAS, the User is empowered so to contract with the
Government and is vested with all necessary powers for accom­
plishment of the purposes of this contract, including those
required by section 221 of the Flood Control Act of 1970 (42
USC 1962d-5b);

NOW, THEREFORE, the Government and the User agree as fol­
lows:

ARTICLE 1 - Water stora2e Space.

(a) pro~ect Construction. The Government, sUbject to the.
directions 0 -Federal law and any limitations imposed thereby,
shall design and construct the Project so as to include therein
space for the storage of water by the User.

R'ECEtVEO

APR 29 1974
Ol<LA. WATER RlSOURCES BOARD

!
I

I
.1
i
i
!
I
i

i
l.

!



Case 5:11-cv-00927-W Document 67-4 Filed 02/10/12 Page 21 of 38

.. , .,t,'.. \

MCW56 :" 7. It=C=0 1,~

(b) Rights of User.

'(1) ~he User shall have the right to utilize an undivided .
100 percent (estimated to contain 297,200 acre-feet after adjust­
ment for sediment deposits) of the total storage space in the
Project between elevations 599.0 feet above mean soa level and
5~2.0 feet above mean sea level, which total storage space is
estimated to contain 297,200 acre-feet after adjustment for
sediment deposits. Tohis storage space is·to be used to impound
water for present and anticipated future demand or need for
municipal and industrial water supply. 47.678 percent (an
estimated 141,700 acre-feet) of the space which User has a
right to utilize is for present use water storage and 52.322
percent (an estimated 155,500 acre-feet) is for future use water
storage.

(2) The User shall nave the right to withdraw water .from
the lake, or to order releases to be made by the Government
through the outlet works, in the Dam, subject to the provisions'
of Article l(c) and to the extent the aforesaid storage space
will providel and shall have the right to construct all such
works, plants, pipelines, and appliances as may be necessary'
and convenien-e ior ene purpose of diversion or wi ti1(l.rdwCll~,
SUbject to the approval of the Contracting Officer as to design
and location. The grant of an e~sement for right-of-way, across,
in and upon land of the Government at the project shall be by
a separate instrument in a form satisfactory to the secretary
of the Army, wi~hout additional cost to the User, under the .
authority of and in accordance with the provisions of 10 USC
2669. Subject to the conditions of such easement, the Use.r
shall have the right to use so much of the project land as may
reasonably be required in .the exercise of the rights and
priVileges herein granted.

(0) Rights Reserved. The Government reserves the right
to maintaIn at all times a minimum downstream release of 4 cubie
feet per second through the gates or spillway of the dam. The
Government further reserves the right to take such measures as
may be necessary in the operation of the Project to preserve
life or prop~rty, including the right not to make downstream
releases during such periods of time as is deemed necessary
in its sole discretion, to inspect, maintain, or repair the
Project.
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(d) Quality or Availability of Water. The User recognizes
that this contract provides storage space for raw water only.
The Government makes no representations with respect to the .
quality or availability of water and assumes no responsibility
therefor, or for the treatment of the water.

ARTICLE 2 ~ Regulation of and Right to Use of water. The regula­
tion of tne use of water witharawn or released from the aforesaid
storage space shall be the sole responsibility of the User. The
User has the full responsibility to acquire in accordance with
state laws and regulations, and, if necessary, to establish or
defend, any and all water rights needed for utilization of the
storage provided under this contract. The Government shall not
be responsible for diversions by others, nor will it become
a party to any controversies involving the use of the storage
space by the User except as such controversies may affect the
operations of the Government.

ARTICLE 3 - Operation and Maintenance. The Government shall
. operate an~ maintain the Project and the User shall pay to

the Government a share of the costs of such operation and
maintenance as provided in Article 5. The User shall be
responsible for operation and maintenance of all installations
and taC1l1t1es which it may construct for the div~rsion or
withdrawal of water, and shall bear all costs of construction,
operation and maintenance of such installations and facilities.

ARTICLE 4 - Measurement of Withdrawal and Releases. The User
agrees to furnish and install, without cost of the Government,
suitable meters or measuring devices satisfactory to the
Contracting Officer for the measurement of water which is with­
drawn from the Project by any meanS other than through the
Project outlet works. The User shall furnish to the Government
monthly statements of all such withdrawals. Releases from the
water supply storage space through the Project outlet works shall
be made in accordance with written schedules furnished by the
User and approved by the Contracting officer and shall be subject
to Article l(c). The measure of all such releases shall he by
means of a rating curve of the outlet works, or by such other
suitable means as may be agreed upon prior to use of the water
supply storage space. .

ARTICLE 5 - Payments. In consideration of the right to utilize
the aforesaid storage space in the Project for municipal and
industrial water supply purposes, the User shall pay the follow­
ing sums to the Government:

-3-
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103,000$

(a) Project Investment Costs.

(1) The User shall repay to the Government, at ~he times
and with interest on the unpaid balance as hereinafter speci­
fied, which, as shown in Exhibit "A" attached to and made a
part of this contract, constitute the entire estimated amount
of the construction costs, including interest during construc­
tion, allocated to the water storage right acquired by the User
under this contract. ,The interest rate to be 'used for purposes
of computing interest during construction and interest on the
unpaid balance will be determined 'by the Secretary of the
Treasury as of the beginning of the fiscal year in which con­
struction of the Project is initiated, on the basis set forth
in t~e water Supply Act of 1958, as amended. Such interest
r~te at the time of negotiation of this contract is 4.012 per­
cent. ~he User shal~ repay:

100 percent of the construction cost of specific
water supply facilities, estimated at

66.22 percent of the total project joint-use
construction costs, estimated at

Interest during construction, estimated at

,Total estimated amount of·project in­
vestment costs allocated to w~ter supply

15,078,000

1,218,000

$16,399,000

(2) The Project investment costs allocated to the storage
space indicated in Article len) (1) as being provided for present'
demand is currently estimated at $7,877,000, on the basis of the
cost presented in Exhibit "A". The amount of the Project invest­
ment costs allocated to the storage for·present demand shall be
paid in 50 oonsecutive annual installments, the first of Which
shall be due and payable within 30 days after the User is noti­
fied by the Contracting Officer that the project is completed
and operational for water supply purposes. Annual installments
thereafter will be due and payable on the anniversary date of
the first payment. Except for the first payment which will be
applied solely to the retirement of principal, all installments
shall include accrued interest on the unpaid balance at the
rate provided above. The last annual installment shall be
adjusted upward or downward when due to assure repayment of
all of the investment costs allocated to the storage for pre~

sent demand within 50 years.
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(3) The amount of the Project investment costs allocated
to the remaining portion of the storage space, that provided
for future use, is currently estimated at $0,522,000 on the
basis of the costs presented in Exhibit "A". No principal or
interest payment with respect to this storage for future water
supply is required to be made during the first 10 years follow­
ing the date the Project is operational for water supply pur­
poses, unless all or a portion of such storage is used during
this period. The amount to be paid for any portion of such
storage which is used shall be determined by multiplying the
percentage of the total storage for future water supply which
is placed in use by the .total amount of the Project investment
costs allocated to future water supply. Interest at the rate
provided above will be charged on the amount of the project
investment costs allocated to the storage for future water
supply which is not being used from the tenth (lOth) year
following the date the Project is operational for water supply
purposes until the time when such storage is first used. The
User may at its option pay the interest as it becomes due or
allow the interest to accumUlate until the storage is used.
If the latter option is exercised, the interest will be com­
pounded annually and added to the principal amount. Whp" Any
portion ot the storago for future water supply is used, payment
of both principal and interest for the portion used must be
started, and the amount of the· Project investment costs allo­
cated thereto, with interest on the unpaid balance as prOVided
above, shall be paid within the life of the Projoct in not
to exceed 50 consecutive annual installments beginning within
30 days after the date of first use of such portion.

(4) An estimated schedule of annual payments for the
storage prOVided for present demand is attached as Exhibit
"B" of this contract. The annual payme~ts as provided therein
shall be made until the actual construction costs of the
Project are determined. When the actual construction costs
of the Project are determined, the annual payments due there­
after will be adjusted to reflect any increase or decrease
in the actual cost, including interest during construction,
from the estimated amounts shown in Exhibit "A". Payment
schedules for the storage prOVided for future water supply
demands will be furnished by the Contracting Officer when
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use of such storage is started, and if based on estimated costs
will be subject to revision when actual costs are known.

(5) If the User shall fail to make any of the aforesaid
payments when due, then the overdue payments shall bear interest
compounded annually at the applicable rate until paid. The
amount charged on payments overdue for a period of less t~an

one year shall be figured on a monthly basis. For example,
if the payment is made within the first 'month after being over~

due (31 to 60 days after the anniversary date), one month's
interest shall be charged. ~his provision shall not be con­
strued as giving the User a choice of either making payments
when due or paying interest, nor shall it be construed as
waiving any other rights of the Government, at law or in
equity, which might result from any default by User.

(6) The User shall have the right at any time it so elects
to prepay the indebtedness under this Article 5(a), in whole or
in part, with aoorued interest thereon to the date of such pr~­

payment.

(b) Major Capital Replaoement Costs. The User will be re­
qUired to pay 100 percent of the costs for'any major capital
4eplacemen~ of specific wa~er supply iacilities. In add1t1on,
the User shall pay to the Government up to 67.69 percent of
the costs of joint-use major capital replacement items. The
required repayment for joint-use costs will b~ commensurate
with the User's percentage of storage space presently in use.
Payment shall be paid either in lump sum or annually with
interest on the unpaid balance. If paid annually, the first
payment shall be made with the first annual payment on the
project investment oosts becoming due after the date said
major capital replacement costs are incurred.

(c) Annual Operation and Maintenance Costs. ~he User
will be required to pay the annual experienced operation and main­
tenance costs of specific water supply facilities. In add~tion,

~he User shall pay 34.109 percent of the annual experienced joint­
use operation and maintenanoe costs of the project until such
time'as the storage for future water supply is used. As the
storage provided for future water supply demands is used, the
share of the annual experienced joint-use operation and mainte­
nance costs, which the User will be required to pay ,in addition
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to the operation and maintenance costs of the specific water
supply facilities, will be increased commensurate with the
percentage of the water supply storage being used, up to a
total of 71.54 percent of such costs.

ARTICLE 6 - Construction Cost Ad ustments. All construction
cost 01 ar amounts n t 18 contract, 1ncludinq those in the'
appendices, are tentative only, based on the Government's
best estimates. ~hey will be adjusted upward or do~mwarQ by
the Contracting Officer when final construction costs become
known, and the contract will be modified to reflect the adjust­
ments.

ARTICLE 7 - Duration of Contract. This contract shall be effec­
tIve when approved by the secretary of the Army and shall con­
tinue in full force and effect for the life of the Project.

ARTICLE 8 - Permanent Rights to Storage. Upon completion of
payments by the User, as provided in Article 5(a) herein, the
User shall have a permanent right, under the provisions of the
Act of 16 October 1963 (Public Law 88-140, 43 USC 390e), to the
use of the water supply storage space in the Project as provided
in Article 1, subject to the following:

(a) The User shall continue payment of annual operation
and maintenance costs allocated to water RUPP~Y.

(b) The User shall bear the costs allocated to water supply
of any necessary reconstruction, rehabilitation or replacement
of Project features which may be required to continue satisfac­
tory operation of the Project. Such costs will be established
by the Contracting Officer. Repayment arrangements including
schedules will be in writing and will be made a part of this
contract,

(c) Upon completion of payments by the User as provided
in Article 5(a) hereof, the Contracting Officer shall redeter­
mine the storage space for municipal and industrial water supply,
taking into account such equitable reallocation of reservoir
storage capaoities among the purposes serv~d by the Project as
may be necessary due to sedimentation. Such findings, and the
storage space allocated to'municipal and industrial water supply,
shall be defined and described in an exhibit which will be made
a part of this contract, Following the same p~inciple, such
reallocation of reservoir storage capacity may be further ad­
justed from time to time as the result of sedimentation resurveys
to reflect actual rates of sedimentation and the exhibit revised
to show the revised storage space allocated to municipal and
industrial water supply.

(d) The permanent rights of the User under this contract
shall be continued so long as the Government continues to operate
the Project,. In the event the Government no longer operates the

·7-
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"projec~, such ri9hts may be continued subject to the execution
of a separate contract, or additional supplemental agreement
providing for:

(1) continued operation by the User of suoh part of the
facility as is necessary for utilization of the water supply
storage space al100ated to it}

(2) terms which will protect the pUblio interest; and

(3) effective absolvement of the Government by the User
from all liability in conneotion with such continued operation.

ARTICLE 9 - Release of Claims. The User shall hold and save the
Government, inoluding its officers, agents and employees harmless
from liability of any nature 'or kind for or on account of any
claim for damages. which may be filed or asserted as a result of
the storage in the Project, or withdrawal or release of water
from the Project, made or ordered by the User or as a result of
the construction, operation, or maintenance of the facilities
and appurtenances thereto owned and operated by the User, pro- .
vided, that this shall not be construed as obligating the User
to hold and save the Government harmless from damages or liability
resulting from the sole negligence of the Government or its
officers, agents, or employees and not involving negligence on
the p:1rt cf U=::r or ito offica.rs, agents, u~ err.ploy-=cs. T;.t=
User shall also hold and save the Government free from all water­
rights claims resulting from construction and operation of the
Project..

ARTICLE 10 - Assignment. The User shall not transfer or assign
thIs contract or any rights acquired thereunder, nor suballot
said water supply storage space or any part thereof, nor grant
any interest, privilege or license whatsoever in connection with
this contract, without the approval of the Secratary of the Army,
provided that, unless contrary to the pUblic interest, this re­
striction shall not be construed to apply to any water that may
be obtained from the water supply storage space by the User and
furnished to any third party or parties, nor any method of allo~

cation thereof.

ARTICLE 11 - Officials Not to Benefit. No member or delegate to
Congress, or Resident Commissioner, shall be admitted to any share
or part of this contract, or to any benefit that may arise there­
from; but this provision shall not be construed to extend to this
contract if made with a corporation for its general benefits.

ARTICLE 12 - Covenant Against Contingent Fees. The User warrants
that no person or selling agency has been employed or retained '
to solicit or secure this contract upon an agreement or understand­
ing for a commission, percentage, brokerage,' or contingent fee

-8-
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excepting bona fide employees or bona fide es~ablished commercial
or selling agencies maintained by the User for the purpose of
securing business. For breach or violation of this warranty the
Government shall have the right to annul this contract without
liability or, in its discretion to add to the contract price or.
consideration, or otherwise recover the full amount of such com­
mission, percentage, brokerage or contingent fee.

ARTICLE 13 - Environmental Quality. During any construction,
operation, and maintenance by User of any facilities, specific
actions will be taken to control environmental pollution which
could result· from.such activity and to cornplywith applicab;e
Federal, State and local laws and regulations concerning environ­
mental pollution. Particular attention should be given to (1)
reduction of air pollution by control of burning, minimization of
dust, containment of chemical vapors, and control of engine exhaust
gases, and of smoke from temporary heaters; (2) reduction of water
pollution by control of sanitary facilities, storage of fuels and
other contaminants, and control of turbidity and siltation froD
erosion; (3) min~ization of noise levels; (4) onsite and offsite
disposal of waste and spoil; and (5) prevention of landscape
defacement and d~age.

ARTICLE 14 - Federal and state Laws.

(a) In acting under its riqhts and obligations hereunaer,
the User agrees to comply with all applicable Federal and State
laws and regulations, including but not limited to the provisions
of the Davis-Bacon Act (40 USC 276a et seq.), the Contract Work
Hours and Safety Standards Act (40 USC 327-333), and Title 29,
Coae of Feaeral Regulations, Part 3.

(b) The User furnishes, as part of this contract, an
assurance (Exhibit C) that it will comply with Title VI of the
Civil Rights Act of 1964 (78 stat. 241, 42 USC 2000d, et seq.)
and Department of Defense Directive 5500.11 issuea pursuant
thereto and pUblished in Part 300 of Title 32, Code of Federal
Regulations.

o (c) The parties agree that this contract is not an obligation
~t for which the full faith and credit of the State of Oklahoma is

'~'~ pledged. Nothing herein shall be construed as ~egally obligating
~ the Oklahoma Legislature to make any appropriation of funds.

(\? ti3. A.'$.•.1).

ARTICLE 15 - Definitions.

Ca) Joint-use costs - The costs of features used for any
two or more project purposes.

Rev 13 Mar 74
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(b) Projec~ investment cos~s - The initiif cos~ o~ the Pro~
·jec~, including: land acquisitionr construction 1 in~erest during
construction on ~he value of land, labor, and materials used for
planning and construction of the Project.

(0) Specific costs - The costs of project features normally
serving only one particular project purpose.

Cd) Interest during construction - An amount of interest which
accrues on expenditures for the establishment of Project services
durinq the period between the actual outlay and the, time the Pro­
ject is first made available to User for water storage.

ARTICLE 16 - Approvali This contract is subject to the written
approval of the secretary of the Army, and shall not be bindinq
until so approved~

IN WITNESS WHEREOF, the parties have executed this contract
as of the day and year first above written.

APPROVED: THE UNITED STATES OF AMERICA

8 APR 1974

SEAL

~~secretarVO the Army.

DATE:

By .;,g~~~~~~!...-__
OHN G. DRIRKTT.T.
olonel, Corps of Engineers

District Engineer
Contracting Officer

THE WATER CONSERVATION STORAGE
CO~1ISSION OF THE STATE OF
OJ<tAHOMA

" '"'\ .
~ . .. /I'.t. /' ~7 l

By:"... ,d' r..':/h.L' "'~ 1''' ~~"'-
. Cha xm Lloyd E. Church, D.D.S.

ATTEST:

~
I If) ~ IJ~./.By ~ Vd, ..~~' .

O~. SaundeTS;ecretary
It is my opinion that this contract is within the authority of
the contracting agency and in reaching this conclusion .r have con­
sidered the effect of Section 221 of the Flood Control Act of
1970 (42 USC 1962d-5b).

-10-
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CERTIFICATE

I, __O_.__B_,_S_aun__d_er_s , hereby cer~ify

that I am the ...;.. S_e_cr_e_t_ary...;... , of

the water Conservation Storage Commission of the state of Okla-

homa, named as User herein, that L_l_Of_d__E_,_Ch__u_rch _

who signed this contract on behalf of the User was then _

___Ch&__i_Tman of said Water Conservation Storage

Commission; that said contract was duly signed for and on behalf

of said User by authority of its go~ernin9 body, and is within

the scope of its legal powers,

IN WITNESS WHEREOF, I have hereunto affixed my hand the.
seal of the Water Conservation Storage Commission of ~he State

(Seal)

...,le-.::;;~;,..,Ikw:.-__- __--, J.9'/4.

O. B. SaWlders

-11-
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ConCract No.

IXHUIT A

1 - RESElVOIl';TORACE

f
>

, ,. Feature Elevation
Ut HSL)

Usable
StoTane (1)
(ac f~)

'.~cent of
Conservation
lind Water
Supply Storate

Flood Contral 607.0-599.0 127,300
Oonservation Storage '599.0-542.0 297,200

Water Supply 291.200
Ok1aha.a Water Conservation Storage Commission

Initial 1~1.100
rucure . 155 • 5PO
Total 424,500

(1) Storage remalnias after 100 yeara sedimentation.

100.00
100.00

47.618
52.322

.
0'
f

11 - ALLOCATION OF EStIMATED FIRST COST (2)

Plood Control

Water Supply:
Storage
Conduit

aec~e.t1oD • !lah and Wildlife

Total

15.078,000
103.000'

4~60,OOO

$26.302.000

(2) F1r.t cose includes $102,000 for tbe present v41uc of future rccrel1t1or. .
facilities. ratal f1~.t COIC of. Project i8,$26,200.000-. -...

A-I

. ,.. ._ -_ .. _ -.- · __ .·.··'_1.. '111'_ ·" - " . ... WOo_ II ...... , ••••, I •
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Contract 110. DACW56 -7 4~C':Il)j

IDUlf It (CONt)

111 - COSTS TO BE DPAID BY THE USER
FOR WATER SUPPL'Y

INITIk USE: .' ,
COlt of 141,700 acre-feet of water supply storage

(47.618~ x $15,076,000) .
Outlet work. specific to wacer supply

1ntar.st during construction ($;.29~.OOO x
4.012X x 1/2 of 4-y••r construction period)

tOlAL INVESna::Nf - INITIAL USB
58JtO.OO

D'.87LQ9.9.

• 633.000
$ 8tS2~.OOO
L =
U6.392,O.0Q.TOTAl. INVESTH!NT .. INITIAL , rUTUlE \7SE

FUTURE USE:
Cost of 155.500 acre-feet of water 8upply storage

(52.322% x ~15.078tOO), • $ 7,889,000

toterest during construction ($7.889.000 x
4.012% x 1/2 of 4-year construction period)

tOTAL lNVESTHE.'T - FUTURE USE

.
;
t

~
", t

~ .
~..... __•••••.•••.•.. ~.. _"_._--::':"~" _. ' _._._•• ..,.._••"_.__"'..... ,,· ... _ ..,_ .....,.·.'...r ........ ,,. ....... p ....... ,.
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• • t •

() o

COQC"act 110. DMM96 : 7,. ! C.:0.13lt
BDUIT A (CONT)

"
"I
\
P

IV .. ALLOCA.TION OF ESTUL\TEi> A.-mVAL OPERATION.
MAINtENANCE AND KAJOR REPLACEMENT COStS

Sub- re,uc,
Item P"eseot Future total F&lno Total

.~ - , -,- -r
Operation &
Maiotenauce:

Specific COllt I,QOO 0 1,'000 90.800 91.800
Jo:l.lac-uae COlt ~(3) a~(4) 127,~g SC,8QQ 178.400 ,

'foCal 1, SO ~6. 750 , 128,600 =L4~.,600 270.200

Kajor Replacementr

Spedfie C:08t 800. '0 800 1.900 2,700
Joint-Use Colt ~(3) .!lAO.(4) '00 400 11300

'local 1,220 480 1,700 I;iW ,000

(3) Baaed 00 ~,.G78 percent of jaint~u8e cost allocated to water supply.
(4) Baaed 00 52.322 percent of joint-use C:08t allocated to water aupply.

I

f
r
!
1,
!,
f,
j

f

I
t

, t
',~ .

I.-... _..

..

1.-3

_ - _'_"110_''''-'' ~"''''V''.• _ -:._ a"!•• a'.~"'.. ' •• .,.., .
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CODuact RD. DACW56 -7 It s= C-•.Il3A
EDIBIT It. (COlT)

v - AlmUAL COSTS' 'TO USEa FOR
INITIAL VSE or WAT£ll SUPPLY STOBAGE SPACE

Interest aDd amorel.atioD (5) 0.044847 ~ $7,817,000

Operation and Haintenance (6)
Joint-U••
47.678% x 71.54% • 34.109% x $178,400 • 60,850

• $416.32~

Specific Facilities
100% x $1,000

Jlajo~ Replacement (Estimated) (7)
Ja:tDt"'Uae
41.678% x 67.69% • 32.273% x $1,300

Specific Facilities
100% x $800

TotAL ESTIMATED A%\"NUAL COST

•

•

•

1,000

420

800

'.t

•
i•
!·f
f
I

1
"l

:," "

' '3

. -,

(5) Baaed on SO payment, 49 with interest. "
(6) ""'. Urn payuDc ahall be due and payable on the date .peoUled 111

Article 5.(2). rayment due prior to availability of actual·e~erlenced

cost will be as shown.
(7) Kajar replacement COlt are payable an11 vh. :l.ncuued.

•• ,.. _.'_~ _ ' I , _,. .0



Case 5:11-cv-00927-W Document 67-4 Filed 02/10/12 Page 35 of 38

'..
! - .......__... po ....__.--;-., \

'. t·
, ...

.p -_-...... ... _ ..~•••• _ •••• o ...._._•••__ I.y .. _ ~_.*......,'':....... _....._.:._ : "..."'" .....
• f.~I0.. ~.....-.-..._......-. ~_••,'. '.. .. -......-._

lJ 0

.
i
,
"

•

• • • • Contract No.
EXHIBIT B

AMORTIZATION SCHEDULE

DACW5& -74~C.'113A

..._. •••_. __••••• M •• • ••• __ ._. __._•• _ ••__ ._••_. __

~
:,

TOTH~ CJST••••••• ~ •••••••••••••••••
NUMBER 0F PnY~E~TS•••••••••••••••••
JNTEn~ST nATE. PEnc~NT •••••••••••••

7~770.J';').

50
4.012-.----..-.-----.------------.--_ _..------------- --- .

A??i..l C",Tl':::J------..---_..--.--._---..
--_._------- _-------_ __._.----_.-._.....•••..-----_ -

.:

..
1
{

4
t I ••i ..
•
J
~

J
J

i
r
I
f

t
.j
I

1
2
3
II
5
6
7
8
;
l~

1 J
12
13
14
IS
16
17
13
19
2i)
21
22
23
24
25
26
27
28
89
30
31 .
32
33·
34
3!=

So S S !I
1677·jij,j • .:;0

35:3;::i1.\JJ 3SS25~. =,~ ?5~':·l~3• ..:C
353257.0,) 30\CSS2.S7 51!404 • .lt3 747233~.!!-7 .
353257.0i) 2997~i).22 53466.70 141607J.7v
35~257.00 2~764&. 14 55611.($6 73632So~.jJ
3S3~57.,jJ 2~5413.~;) 57.:i..:.;i.;Jl 73;"54 H'. ~ 2
353257.0u 2.,l30~3.33 6v 1 f 3.67 7i~S2!)3.as

3532S7.0j . 2~Ot7~. 56 62577.44 7Jde:675.J1
353257.00 208 HS. ~5 650;$.;.05 7 1 1., &0 7. 7E
353257.00 2:15557. 6~ 676~~. 36 1C4Y~::::S.3J

:>S3~57.00 282.11;1.5£ 7041 S. '.) ~~7-1472dO

353~S7.Ju 2:>v\) fE.• liS 73~.. ':.55 c~Jf.2::ia.3;'
353_ 7. \:ILl .:.i 70 73. Ci~ 7617~.~6 (oj ~':',j 5;). ~ ~

3532::7.00 270109 1. 7/~ 7~ 2~!'. r.: f 675J::il;.13
353257.00 270iS42. iH! a2414.10 666~ 4.:1 3. ~ 5
353257.0:) 2£.7536.37 SS7a.:-. ~3 6S~2!-j3.32

353l::57.l.I.I 2u~",:i7.~:.; O~H;f.i5 C47~Z;::':'.5i

353a57.00 26,:)520.17 y E:73G.g:3 64.;)0766.74
35~3::7.~J ,.. I:' r." ~.) r: to ~ !.~ ~ -:. ~.:e ,:; :./.) ~ 1:). ~.~.. .. .. ......
353257.p O:J 252929. e;~ lOO:3~1.31 t:2~4J,jl.H

353257.uu 24:5:1.:14.56 10435~ • .4':' 6vO £'4J. 55
353257.0J ~/~4717. Hi IJJS:lJ.:f :HlI1:i./i~

353257.0J 240363',a5 112o~3.65 S~10216.e4
353257.00 235634.06 117422.94 57607~3.~O

353251.00 231123.05 122133.95 563a 659. ~ 5
353257.00 226223. Oil 12703:3.96 SSl1(;~S.~~ .
353257.00 221126.43 13213.).51 S3'~ 4~ 5. 42·
353257.00 2151325.36 137431.64 524~i)63.7d

353257.00 210311.60 142~4S.40 SO'H Ilo • 3:S
353251.00 204576.63 l4a 630.31 Jl9 5043;$.01
353257.00 198611.57 154645.43 41iS7~2. 5:S
353257.00 192401.20 16084iJ. SO 4634942.7iS
353251.00 185~53.90 1613"3. 10 4467631. iJd
3"32S~.OO 1'~241. 70 1"7401~.30 4a~ 3(,24. 3~
353251.00 172260.21 HSO·H6.1i 4112(,27.S~

3532S7.00 1E-/I9<) fS. 62 18Sn!\:S.38 3')2436}.~":1

13-1
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~~1:.·2~~:\ J F !'At! .2Z:·J"s•••••••••••••••••
INTEREST nATE, P~RCu~T •••••••••••••

7d77\Juv.
50

4.012-_.-.-.----_ -.-_.._-._--_.._-.._. __ ._--_._-~_._--- _ _--- ..
PV:iT N~. PAY:"~\1T AL~;C C0ST ~~3C caST.....~.-._-------~------._ ..----..._-----..-.--_._------.-_._-----~--

i,
~

f
l
1

·";;
·
·}

36
3'1
38
39
40
41
~2

43
44
45
46
47
48
q:j

50

S
353257••~;)
3t'3257.:0
353257. ~.o
35:1257.0J
353257.00
3S3257.~:'

353257.00
353257.0tei
353257.0v
353257.00
353257.oe·
353~57.vJ

35:1257.00
~ 53;: ~·I • .;,....
3532:3:·.3;J

S
157J;'i5. ~~
14953'.74
141410.61
132~ 1~. e-r.:

. 12407;).72
114.J,;, 5. I 3
1053~1.65

95:174.4.:)
85023.24
74266.~O

63073.:S2
514.11.67
39322. ~4
,. ...... - .
•• •,," • .: , • .).J

13627.01

,
1~ S~ 11 • 3 I
:Z03\~e7. 26
211:;)3&.3~

22Q337.34
229177.2::5
~3:;~71d7

2l;7~3S.35
~57o~2.S2
26d22~.76
273;;0.10
2~O 133.1\3
~",I;,i5.33

313~34.5~

:.
372~S57.~U

3524Ji)\).64
3313u~2.25

3092714.;1
21)035::7.63
26251 G:·. 76
2377t.:~v.4J

21 H ~':'7. ~1

lo5111i'.13
157212;).03
J231'~4Sd5
oJo\Jl~>.I.S~

6661iS5.~6

O · ,.,.
, U'J

-------_._- _..-_..-.._--.--._---~---._.------._~--_ ..-----.. -~.
~
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(hereinafter caDed .IAppUcam-RecJpient")

ASSURANCE OF COMPLIANCE WITH THE DEPARTMENT Of DEPBNSE DIRECTIVE
tlNDER TITLE VI OP THE CML RIGHI'S Ac:f OF 1964

OKLAHOMA WATER gONSERVA'l'ION Sl'0RAGE COMMISSION

HEREBY AGREES THAT it wi1I comply with tiUe VI
of the Civil Riahts Act of 1964 (Public law 0.352) and
aU requirements imposed by or PURUlllt to the OirlCtive
of the Department of Defense (32 Code of Federal
Resulltions Part 300, issued I. Department of Defense
Dir.ctive 5500.1 1t 28 December 1964) Jssued pursuant
to that title. to the OrIel that, in accordance with tltl.o VI
of that Act and the DIrective, no person in the United
States shaU, on the around of rleet color, or national
orilfn be excluded from particlpation in, be"nled the
benents of, or bo otherwo subjected to dJscrimfnation
undet Iny prolum or activity for which the
Applicant.Recipient receives Federal financial alliltance
from Department of tbe Army and HEREBY GIVES
ASSURANCE mAT Jt wUl immediately take any

. measures necessary to ofr.ctuate this _BRement.

If any real property or structure thereon is provJded or
improved with the aid of Federal financial assistance
extended to the Applicant·Recipient by the Department
of "he Army, assurance sball obUlate the
AppUcant-Reciplent, or in the c:ue of any transfer 01
'such property, any transferee, for the period dUring
which the r.al property or structure il used for a
purpose for which the Federal flnancIaJ assisUnce rs
extended or for another purpose uWolVlnl the plOVision
of lfmiIar services or benefits. If any personal property is
so provided, this ..surance sbaJJ oblipte the

AppUcant.Reclplent for the period eluring which it
retains ownership or polSOllion of the properl)'. In all
other cues, Ud. assurance shaD oblipte the Applicant­
Recipient for the period dUMB wblch the· Federal
financial aAfstance is extended to it by Department of
theAnny.

flUS ASSURANCE II pven in consideration of and for
the purpose of obtaining any and aU Federal Fants,
loans. contracts, property, discount. or other Federal
financial assiltance extended after tb. date heteof to the
Applicant.Recipient by the Department, including
tn5talbnlnt payments aft.r such date on account of
Inanaements tor Federal flnandalassiatanoe which were
.pproved before such date. The Applicant. Recipient
recognizes and ...eea that Nch Federal fi\Uncial
'lIhtance wlll be extended in r.liance on the
representations and qr.ements macJe in this assurance,
and that the UnJtecl States Iha1I have the risht to seek
jucliclal enforcement of tlds alllUlnce. This a~urance :,
bindinl on the Applicant.Reciplent, lts successors,
trand'er.,s, and alliin... and the person or person's
whore liplturea appear below Ir, luthor~ed to sign
this allUJlnee on behalf of the AppUcant.Reciplent.

Sections IV anel VII of Department of Defense Directive
5500.11 settlnB forth prohibited 4ila'iminatory actions
and compliance information is on the reverse hereof.

OkLAHOMA WATER CONSERVA'l'ION STORAGE
COMMISSION
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SECTIONS IV AND VII DEPARTMENT OP DEFENSE DIRECTIVB 5500.11

IV. PQuey

It.. PBrRAL No~ mthe Valted Stltea
1haU, on Iroiiiid of me, color, or naUoall Olgln be
.xcludtd from ..rtictpatkm Ill, be denied the ben.flts
of, or be otherWise sub~te4 10 cUseriminl1ion under
any J'I'OIl'IIII to which tIUs DirecUYe appUes.

B. SPECIFIC mSCRIMINAIORY ACTIONS
OQHIIITED. .

J. A recipient undrr any Pf08fIIII to 'Which thiJ
DirfcUvl applies may not, directly or throu&h
connlctual or olbet artlJlgements, on the around of
race, color, or national oratn:

a. Deny In individual any mvice, financial ald, or
other benefit providd under the plOglmj

b. Provide any "Mc" f1nuJciIJ aiel, or other
benefit to an Individual which II different, or uprovided
in a different mlMer, from th.t provided to others
under the prosnm:

c. Subjeet .n individual, to ........tion or "~Ite
tr,atment In any matter related to his receipt of any
semce, financial mel, or other benefit under the
pro8Jllmj

d. Sutriel an individual In any way in the
enjoyment of ar.y advant.., orJriv1lel ' .nJoyed by
other receivins any IlMee t nnanc! lid, or other beneflt
under the propam:

e. Treat an InclfviduaJ differently fTom others in
determinins wheth.r he IIwAtS any admJsaloD,
enrollment, quota, eUpbBity, mtlmbtrlhip or other
requirlment or condition which Individuals must meet in .
order to be provided any seM9', financial aid, or other
beneftt provided under the proaram.

f. Deny III IncJMdual an opportunity to participate
in the prosrma throup the provision or _mee. or
otherwise or .flord hiJri an op~rtunJty to do 10 which
II dUl'.rent from that afforded others under the
pro....m.

"2. A rteiplent, in determinins the types ofsemces,
finaneiaJ aid, or other beneOts, or faciUties which will be
provided under any such propam, or the cll" of
individuals to whom" or the situations bI which, such
Ml'viceI, financial aid, other benef1ts, or racOitl.. wID be
provided under ~y such propam, or the class 0('
Indlvtdua1l to be afforded an opportunity 10 participate
in any IUCh proparn, nIIY not, diroctly or throup
ClOJIlrlCluaJ or other Irnnpments, utilize eritlrla or
methods of IdmlnJatration fiNch have the .fr.ct of
nbjeotlnllndlvlduals to cUscdmlnation becau. of their
race, oolor. ot national orfIin, Of' hive the etTect of
.,...~ or ..bldantJaDy lnipairinS IccompJillunlnt of
the obteetlvN o( the pzopam u mptce individuals 01' a
plrticUJar r••oolor, or naUonaJ orilln.

.... , .
3. AI ulld In thfl Section the 1eIYica, financla.l aid

or other benefltl provided under I J'IOIfIln recetvini
feder" rmlllcial wiltlno. abaU be deemed to include
any 1IfYice, ftnallCiaJ aid, or other beneOt provided 'in or
thiovah • facUlty provided wjth the md of Federal
flnanrllJ _cance.

4. Tb, enumeration of lpllCiflc forms ofprohiblt.d
discrimination bI this SubMetion doel not limlt the
aenerality of the pIOhibition in Subsection IV. A. of this
Section.

VII.Compliance Information

A. Cgg.,1H Aid? Eaoh responsible
Del'lrtmentollClto the lit ext.nt ~otlcable
..~k the cooperation of recipients in obtalnlns
compliance wjih this Directive and IhIll provide
allisuncc and pidance to reclpJents to belp them
comply \'Oluntarily with this Directive.

B. QzmptiM" B!rfa" Each recip-lent .ball keep
IUch records and subm to the responSIble Department
official timely. complete and accurate compliance
reporta at lIUeb limel, and in such fonn and cantalnins
such infomlatlem, as th: responsible Deparlmtnt official
JIll)' detennlne to be necessary to enable him to
..certaJn whether the Jcdpient hu complied or is
complying with this DireetJ'iC'. In the CIII of Iny
PfOaram under which I primlJ)' recipient extends
Fllderm .....tance to any other recipient, such other
reclpitnt shali mao lIUbmit compliance reporta to the
primary recipient as may be necessary 10 enable Ihe
primary recipient to cany out its obliptions Imposed
pumamt to this Directive. .

C. APR to Sgnrgp'm Jofqm1.t!po. Each recipient
shall permit 8Cl:1SS by the responsible Department
official during normal buliness hours to such of its
books. reeord', accounts, and other lOurees of
lnfonnaUon, and Its facilities U JIIIy be ~tinent to
ascertain compliance with this Directive. Where any
Information required of I recipient Is In the exclusive
polllsiion of any other institution or perlon and this
blatltution ur penon aha1l faD or refuse to fumtsh this
blrormation, the recipient shaD SO certify In 111 report
and shall set forth what efforts it has made to obtain the
infonnatlon.

D. ene c Ind Partie! ants.
Each rec pllnt ma e a a e to part clpantl.
beneficiaries, and other interested person I such
information reaardina the provilions of this Directive
and U, applicability to thl propam lInder which· the
rec:lplent fIClIives Federal financ:ljJ _tInce, anel make
such information IvaJIabl. to- them In such manner,"
the re.ponllbl. Department offlclal finds necesaary to
a.ppr'lI such peflOns of the protecUons aplnlt
dllcrimlnatton uured 1hem by tbe Act and this
DireoUve. . . .
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Linda G. Darnell

From:
Sent:
To:
Subject:

okwd_ectnotice@okwd.uscourts.gov
Friday, February 10, 2012 1:39 PM
okwdecf@okwd.uscourts.gov
Activity in Case 5:11-cv-00927-W Chickasaw Nation et al v. Fallin et al Brief

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended.
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not
apply.

U.S. District Court

Western District of Oklahoma[LIVE)

Notice of Electronic Filing

The following transaction was entered by Slade, Lynn on 2/10/2012 at 2:39 PM CST and filed on 2/10/2012
Case Name: Chickasaw Nation et al v. Fallin et al
Case Number: 5:11-cv-00927-W
Filer: Joe Taron

Richard Sevenoaks
Rudolf John Herrmann
Ford Drummond
Ed Fite
Kenneth K Knowles
Linda Lambert
Tom Buchanan
Marilyn Feaver
JD Strong

Document Number: 67

Docket Text:
BRIEF IN SUPPORT (Opening) ofMotion to Dismiss Pursuant to Fed. R. CIV. P. 12(b)(1),
12(b)(7) and 19 by Tom Buchanan, Ford Drummond, Marilyn Feaver, Ed Fite, Rudolf John
Herrmann, Kenneth K Knowles, Linda Lambert, Richard Sevenoaks, JD Strong, Joe Taron.
(Attachments: # (1) Exhibit Exhibit Index, # (2) Exhibit 1, # (3) Exhibit 2, # (4) Exhibit 3)(Slade,
Lynn)

5: ll-cv-00927-W Notice has been electronically mailed to:
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Bob Rabon rawol@sbcglobal.net, bob.rabon@sbcglobal.net

Brian M Nazarenus bnazarenus@rcalaw.com, apalius@rcalaw.com, pdavis@rcalaw.com

Craig B Keith craig.keith@okc.gov, erika.davis@okc.gov, federaldocket@okc.gov

Judy A Copeland judy.copeland@gov.okgov,jessica.rogers@gov.okgov

Lynn H Slade lynn.slade@modrall.com, Barbaral@modrall.com, lindad@modrall.com

M Daniel Weitman dan.weitman@oag.okgov, docket@oag.okgov, lorLcomell@oag.okgov

Maria O'Brien mob@modrall.com, mozellem@modrall.com

Michael Burrage mburrage@whittenburragelaw.com, docketing@whittenburragelaw.com,
rfitzgerald@whittenburragelaw.com

Neal Leader fhc.docket@oag.state.okus, neal_Ieader@oag.state.okus

Patrick R Wyrick patrickwyrick@oag.okgov, angie.brown@oag.ok.gov

Stephen H Greetham stephen.greetham@chickasaw.net, debbie.hamilton@chickasaw.net

Susan M Ryan sryan@rcalaw.com, bstephens@rcalaw.com, kcanjar@rcalaw.com

V Glenn Coffee, II glenn.coffee@sos.okgov, gina.ramsey@sos.okgov, michelle.day@sos.okgov

William C Scott bscott@modrall.com, brendam@modrall.com

5: ll-cv-00927-W Notice has been delivered by other means to:

The following document(s) are associated with this transaction:

Document description:Main Document
Original filename:n/a
Electronic document Stamp:
[STAMP dcecfStamp_ID=1041971380 [Date=2/l0/2012] [FileNumber=2187745-0
] [310005bc632d62de8aa71c088e7eba7e8281a801ef643635e156fbfl4eea7caOb3b
3204af54ce87b2252aclfd68b33d6a6722c22fdfacee47a61ed685ea61f36]]
Document description:Exhibit Exhibit Index
Original filename:n/a
Electronic document Stamp:
[STAMP dcecfStamp_ID=1041971380 [Date=2/10/2012] [FileNumber=2187745-1
] [0ge94fe83608b74d4dafd7d67a7ec9a55b9d3efe9b72cf093386bf6bbal024445e8
5adad394fd16fdcd66531953bfa501fc076f5a714da7cc6609239a045f65b]]
Document description:Exhibit 1
Original filename:n/a
Electronic document Stamp:
[STAMP dcecfStamp_ID=1041971380 [Date=2/l0/2012] [FileNumber=2187745-2
] [1 08322df5339f4876cfb637f3e4c9226436df9907633a45c7661a3e5c89474c6ffa .
t221b5acO 11c9464309f95e261981d08df82ffl7eb52d525454a48e722121]]
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Document description:Exhibit 2
Original filename:nJa
Electronic document Stamp:
[STAMP dcecfStamp_ID=1041971380 [Date=2/10/2012] [FileNumber=2187745-3
] [4405b7e1255564052c3afd8d53dd3f5e6b4ab3d47afca5614a4b204c2722926c5eb
25c512b478f76437cd6692cd9647831ab71af2527a975e4c9712984918f10]]
Document description:Exhibit 3
Original filename:nJa
Electronic document Stamp:
[STAMP dcecfStamp_ID=1041971380 [Date=2/l0/2012] [FileNumber=2187745-4
] [45b1fdge35cac00517gecdab4b7212d86d4bef8609cdc912c8c271651f5ebf41aOO
45e33ec678b9b3b2e41e4ecfef8aa884b2642030e2f08f90a03677ec23ed4]]

IRS Circular 230 Disclosure: To comply with requirements imposed by the IRS, we inform
you that any U.S. federal tax advice contained herein (including any attachments), unless
specifically stated otherwise, is not intended or written to be used, and cannot be used,
for the purposes of (i) avoiding penalties under

the Internal Revenue Code or (ii) promoting, marketing or recommending to another party
any transaction or matter herein.

Modrall, Sperling, Roehl, Harris & Sisk, P.A.

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS
ADDRESSED AND MAY CONTAIN INFORMATION THAT IS CONFIDENTIAL, EXEMPT FROM DISCLOSURE UNDER
APPLICABLE LAW, AND PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE.

If the reader of this message is not the intended recipient or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any
review, dissemination or copying of this communication is strictly prohibited. If you
have received this electronic transmission in error, please do not read it, delete it
from your system without copying it, and notify the sender by reply e-mail or by calling
505.848.1800 ,so that our address record can be corrected. Thank you.
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