BEFORE THE OKLAHOMA WATER RESOURCES BOARD
STATE OF OKLAHOMA

IN THE MATTER of Determining the Maximum ) TLIOVITID
Annual Yield for the Arbuckle-Simpson )

Groundwater Basin underlying parts of Murray, ) MAY 11 2012
Pontotoc, Johnston, Garvin, Coal and Carter )

Counties ) Uklahoma Water Resources Board

JOINT RESPONSE TO CPASA’S MOTION FOR JUDICIAL
NOTICE OF COGNIZABLE FACTS

The Oklahoma Farm Bureau Legal Foundation, the Cattlemen’s Association, Oklahoma
Independent Petroleum Association, the Pontotoc County Farm Bureau, the Environmental
Federation of Oklahoma, the Oklahoma Aggregates Association, TXI, Arbuckle-Simpson
Aquifer Protection Federation of Oklahoma, Inc., John Sparks, and Floyd Bergen (collectively
“Protestants”) respectfully object to CPASA’s Motion for Judicial Notice of Cognizable Facts
(*Motion”). The facts sought to be noticed in the Motion might be properly included as
Proposed Findings of Fact after the presentation of evidence at the hearing, but they may not be
properly established by judicial notice before the hearing has even begun.

The asserted facts listed in the Motion are not undisputed facts that are relevant to the
Hearing Examiners’ determination, but rather the substantive and procedural requirements that
the Oklahoma Water Resources Board (“OWRB”) must satisfy and that it bears the burden of
establishing through evidence at the hearing. See 82 O.S. §§ 1020.1-1020.6 (establishing
obligation and requirements for determining the Maximum Annual Yield of groundwater basins
within the state). Failure to establish any one of the asserted facts would be grounds for reversal
on appeal, and thus each of the asserted facts is a matter the hearing is meant to determine. Id. §
1020.6(C) (determination appealable under Article I of the Oklahoma Administrative

Procedures Act); 75 O.S. § 322 (agency action may be reversed for failure to adhere to



substantive and procedural statutory requirements). Taking judicial notice of such asserted facts
without any evidence yet in the record thwarts judicial review and violates due process. C. F.
Braun & Co. v. Corp. Comm'n, 1980 OK 42, 609 P.2d 1268, 1273 (quoting Dayco Corporation
v. Federal Trade Commission, 362 F.2d 180 (6th Cir. 1966)).

For the foregoing reasons, the Motion should be denied, and if the movants desire to
establish the alleged facts they should attempt to do so through the introduction of evidence at
the hearing.

Dated this 11th day of May, 2012.
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