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CLASSIFICATION OF WATER 
Depending upon the natural 

state in which it is found, water in 
Oklahoma has been classified into 
five basic categories: ground water, 
diffused surface water, watercourses 
or definite streams, lakes and atmos­
pheric water. In many instances it 
may be difficult to ascertain the 
specific class into which certain 
water may fall , since one often 
merges into another. 

Ground Water 
Oklahoma statutes define 

"ground water" as water under the 
surface of the earth regardless of the 
geologic structure in which it is stand­
ing or moving as long as it is outside 
the cut bank of a definite stream (82 
O .S. Supp. 1972, §1020.1A). 

Ground or subsurface water is 
generally recognized as falling into 
one of two categories: percolating 
ground water or underground 
streams. Percolating ground water 
filtrates or percolates through the soil 
or interstices of the rock while an 
underground stream must have a well 
defined and known channel under the 
surface of the earth " outside the cut 
bank of any definite stream". 

Diffused Surface Water 
The Oklahoma Supreme Court 

in 1909 (Jefferson v . Hicks, 23 Okl. 
684, 102 P. 79) quoted with favor a 
definition of "surface water" origin­
ally given by a Federal Court in 1894 
as: 

" ... that which is diffused over the 
ground from falling rains or 
melting snows, and continues to be 
such until it reaches some bed or 
channel in which water is ac­
customed to flow. Surface water 
ceases to be such when it enters a 
watercourse in which it is ac­
customed to flow, for, having 
entered the stream. it becomes a 
part of it, and loses its original 
character." 

In recent times courts and 
scholars alike have preferred the term 
" diffused surface water" as a more 
accurate and descriptive expression 
since the term " surface water" is 

somewhat misleading. This is so 
because all waters appearing on the 
surface of the earth, whether they are 
found in definite streams or else­
where, are technically surface waters. 

The Oklahoma Supreme Court 
has stated that the two terms, " sur­
face water" and "diffused surface 
water", are synonymous and, further, 
that: 

" Surface waters are those which, in 
their natural state, occur on the 
surface of the earth in places other 
than definite streams or lakes or 
ponds. They may originate from 
any source and may be flowing 
vagrantly over b road lateral areas 
or, occasionally for br ief periods, 
in natural depressions. The essen­
tial characteristics of such waters 
are that their short-lived flows are 
diffused over the ground and are 
not concentrated or confined in 
bodies of water conforming to the 
definition of lakes or ponds." 
(Oklahoma Water Resources Bd. v . 
Central Oklahoma Master Conser­
vancy Dist., 464 P. 2d 748, 1969). 

" Oklahoma Water Resources 
Board Rules, Regulations and Modes 
of Procedure" (1979 Revision) give a 
simplified definition of " diffused sur­
face water" as: 

" water that occurs, in its natural 
state, in places on the surface of 
the ground other than in a definite 
stream or lake or pond." 

Stream Water 
The statutes define " definite 

stream" as: 
" a watercourse in a definite, 
natural channel , with defined beds 
and banks, originating from a 
definite source or sources of sup­
ply. The stream may flow intermit­
tently or at irregular intervals if 
that is characteristic of the sources 
of supply in the area." (82 O.S. 
Supp. 1972, §1 05.1 A). 

Therefore, it may be said that 
where the natural conformation of 
the surrounding country necessarily 
collects therein so large a body of 
water, after heavy rains or the melting 
of large bodies of snow, as to require 
an outlet to some common reservoir, 
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and where such surface water is 
regularly discharged through a well· 
defined channel which the force of 
the water has made for itself and 
which is the accustomed channel 
through which it flows or has ever 
flowed. it constitutes a defined chan­
nel. It is not essential to the existence 
of a " definite" stream that its source 
of supply be spring water. It may be 
surface water collected within a large 
watershed from rain and melted snow 
which concentrates and cuts for itself 
a well-defined channel and regularly 
discharges through such outlet. Nor is 
it essential that there be a constant 
and continuous flow of water. The 
Oklahoma Supreme Court has said 
that the determinative question in 
every case is whether the water 
precipitated in the form of rain or 
snow has formed for itself a visible 
course or channel, and is of sufficient 
magnitude or volume to show fre­
quent action of running water. (Okla­
homa Water Resources Bd. v. Central 
Oklahoma Master Conservancy Dist., 
464 P. 2d 748, 1969). 

With regard to natural spring 
water and its legal c lassification 
under Oklahoma law, the Ok lahoma 
Supreme Court in 1977 held that 
while ground water was admittedly 
the water source for underground 
springs which ultimately rise to the 
surface of the ground, such spring 
water becomes Ok lahoma "stream 
water" when the spring water forms a 
definite stream. In interpreting Okla­
homa's statutory references and 
definitions of "ground water" and the 
waters of a " definite stream", the 
Court ruled that when a natural spring 
forms a definite stream, the water in 
the stream and the spring itself, " from 
its inception", must be c lassified as 
stream water, not as ground water, 
and must be appropriated as such. In 
this connection the Court observed 
that it was immaterial that such 
spring water may, upon reaching the 
surface, run across the surface for 
some distance in a nondefinite or dif­
fused course as long as the spring 
formed or was the source of a definite 
stream. (Okla. Water Resources Bd. v. 
City of Lawton, 580 P.2d 510, 1977). 



Lakes 
While the terms "lake" and 

"reservoir" are not statutorily 
defined, Oklahoma Water Resources 
Board rules and regu lations define 
"reservoir" as any surface depression 
which contains or will contain the 
water impounded by a dam. Gener­
ally, the rules of law relating to lakes 
or reservoirs are analogous to those 
concerning watercourses. Under the 
terms of Title 60, §60, as well as at 
common law, diffused surface waters 
lose their original character when 
they reach some well-defined channel 
and flow with other waters to reach 
some permanent lake or pond. 

Atmospheric Water 
Water is constantly being ex­

changed between the earth and the 
atmosphere. Water evaporates from 
the earth, is carried in the air as water 
vapor, a gas, and as it condenses 
changes from gas to liquid again and 
falls as rain. 

Weather modification activities 
in Ok lahoma are regu lated by the 
Oklahoma Water Resources Board 
under the provisions of Title 2 O .S. 
Supp. 1972, §1401 et seq., as 
amended. 

Other than a suit for damages 
against an operator for allegedly 
causing a flood near El Reno with the 
verdict being for the defendant 
(Samples v. Irving Krick, Inc Civ. Nos. 
6212, 6223 and 6224, W.O. Okl, 1954), 
Oklahoma courts have not had occa­
sion to dea l with the legal aspects of 
cloud seeding or rainmaking attempts 
nor the effects created by such ac­
tivities. 

HISTORY OF WATER LAW 
ADMINISTRATION IN OKLAHOMA 

Following passage of the Home­
stead Act in 1862, pioneers began 
mov ing westward taking up land for 
agricultural purposes, and the need 
for irrigation water was recognized . 

On May 2, 1890 the Territory of 
Oklahoma was created out of the 
western part of what had been known 
as In dian Territory, with the eastern 
part of which is now Oklahoma 
remaining Indian Territory. 

In 1902 President Theodore 
Roosevelt signed into law the 
Reclamation Act which established a 
special fund to be used in the ex­
amination and survey for, and the 
construction and maintenance of, ir­
rigation works for storage, diversion, 
and development of waters for the 
reclamation of arid and semiarid 
lands. Oklahoma Territory was 
specifically mentioned in the Act and 
the following year investigations were 
begun to determine how water sup­
plies could best benefit the Territory. 

Early Water Laws 
The Eighth Legislative Assembly 

of the Territory of Ok lahoma in 1905 
enacted water laws outlining the pro­
cedure for acquiring water rights, 
regulating the use of water, and 
creating the office of the Territorial 
Engineer, as well as outlining his 
duties. 

The drive for statehood in Okla­
homa Territory began early. The 
E nab I ing Act was approved June 16, 
1906, and provided for admission to 
the Union of the Territory of Ok la­
homa and the Indian Territory as the 
single State of Oklahoma. 

The Constitution of Oklahoma, 
effective November 16, 1907, provid­
ed in Article XVI, §3: 

" The Legislature shall have power 
and sha ll provide for a system of 
levees, drains, and ditches and of 
irrigation in th is state when deem­
ed expedient, and provide for a 
system of taxation on the lands af­
fected or benefited by such levees, 
drains, and ditches and irrigation, 
or on crops produced on such land, 
to discharge such bonded in­
debtedness or expenses necessarily 
incurred in the establishment of 
such improvements; and to pro­
vide for compulsory issuance of 
bonds by the owners or lessees of 
the lands benefited or affected by 
such levees, drains, and ditches or 
irrigation." 

The First Session of the Okla­
homa Legislature passed House Bill 
482 (S.L. 1907-08, Chapter 30). This bill 
was known as the Oklahoma State 
Drainage Act. and it authorized 
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county commissioners to form 
drainage districts to ensure an ade­
quate amount of irrigation water was 
avai lable for usage. Also, the State 
Engineer assumed all powers held 
before Statehood by the Territorial 
Engineer. 

Commissioners of Drainage 
and Irrigation 

House Bill 47 (S.L. 1923-24, 
Chapter 139) created the Commis­
sioners of Drainage and Irrigation for 
the State of Oklahoma. The Act 
called for five commissioners to be 
appointed by the Governor with the 
advice and consent of the Senate. 

District cou rts were given the 
power to establish within their juris­
diction conservancy districts for the 
purposes of preventing floods, reg­
ulating stream channels, providing for 
irrigation, reclaiming or filling of 
wetlands, regulating stream flows and 
diverting water flows. The district 
judge also appointed three persons in 
his district to serve as a board of 
directors for the conservancy district. 

Persons, corporations, munici­
palities or other parties desiring to 
secure the use of water in a particul<~r 
district had to make application to 
the Board of Directors in its district 
for the right to use that water. 
Preference for water rights was given 
to those with the greatest need and 
the most reasonable use. Boards of 
Directors also had the power to pro­
vide financing for water projects by 
issuing bonds at a rate not to exceed 
six percent per annum. 

Commission of Drainage, Irrigation 
and Reclamation 

House Bill 47 (S.L. 1925, Chapter 
149) created the Commission of 
Drainage, Irrigation and Reclamation 
of the State of Oklahoma. This act 
reduced the number of commis­
sioners from five to three. It also 
transferred the powers and duties 
conferred upon the State Engineer 
and upon the State Highway 
Engineer, pertaining to waters, 
drainage, irrigation and water control, 
to the Commission. The powers of the 
Commission were broadened to in-



elude superv1s1on of lakes, canals, 
ponds, ditches and streams of the 
State which were created, improved 
and maintained by the aid of federal, 
state or county money; investigation 
and determination of the best 
methods of flood control and water 
conservation; authorization to 
negotiate cont racts with the Federal 
Government and other states for the 
purpose of obtaining assistance and 
cooperation in the accomplishment 
of f lood cont ro l and water conservan­
cy; and determination amd mapping 
of proposed conservancy and water 
improvement districts along with 
justifying the creation of the propos­
ed districts. 

Conservation Commission 
House Bi l l 49 (S.L. 1927, Chapter 

70) created the Conservation Commis­
sion. This Commission was composed 
of three members and assumed a 
major duty in addit ion to those in the 
1925 law. This duty was the super­
vison, conservation and development 
of the water power of the State. 

House Bill 85 (S.L. 1935, Chapter 
70, Article 3) conferred additiona l 
duties and powers upon the Conserva­
tion Commission. Some of the duties 
set forth in the bill were: 

I. To control, store and preserve 
within the boundaries of the 
State, all waters in the State 
w hich may be stored within the 
State in any manner whatsoever, 
for any useful purpose, under the 
authority and control of said 
Commission, and to use, d ispose 
and sell the stored water within 
the boundaries of the State, ex­
cept as to such waters du ly ap­
propriated to private, mun icipa l 
or public use. 

2. To control rivers, creeks, ponds 
and lakes, to prevent or aid in the 
prevent ion of, damage to person 
or property f rom such harmful 
waters within the State of 
Oklahoma. 

3. To acquire by gift or gratu itous 
grant, any and all property, real, 
personal or mixed, or any estate, 
or interest therein situated within 

the State of Oklahoma, necessary 
to the exercise of the powers, 
rights, privileges, and functions 
conferred upon the Commission. 

Oklahoma State Planning Board 
Senate Bill64 (S.L. 1935) created 

the O kl ahoma State Planning Board. 
This board consisted of seven 
members and was responsible for all 
resource development and planning 
in the state. 

Oklahoma Planning and 
Resources Board 

Senate Bi l l 108 (S.L. 1936-37, 
Chapter 24, Article 17) created the 
Oklahoma Planning and Resources 
Board. Section 3 of the Act con­
sol idated the duties of the Conserva­
tion Commission, Oklahoma Forest 
Commission and the Oklahoma State 
Planning Board within the new Plan­
ning and Resources Board. The Act 
set up the Division of Water 
Resources within the Board and in­
creased the Board's membership from 
seven to nine. 

Senate Bill 111 (S.L. 1939, 
Chapter 24, Article 17) reduced the 
number of members to five: the 
Governor, the State Budget Off icer, 
and three citizen members appointed 
by the Governor with the advice and 
consent of the Senate. This bill also 
gave the Board exclusive administra­
tive control over al l state parks, state 
lakes and land owned by the state for 
recreational purposes. 

Oklahoma Water Resources Board 
House joint Resolution 520 (S.L. 

1955) provided for a water study com­
mittee composed of State Leg islators 
and citizen representatives of agri­
culture, industry, municipalities and 
recreation, fish and wild I ife. The com­
mittee reviewed Oklahoma's water 
prob lems and recommended the 
establishment of a separate agency 
responsible for the administration of 
water rights, negotiation of federal 
contracts and development of state 
and local plans to assure the most 
effective use of the State's water 
resources. 
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Senate Bi l l 138 (S.L. 1957, Title 
74, Chapter 23, Section 3) transferred 
the water related duties of the Plan­
ning and Resources Board to the 
Ok lahoma Water Resources Board 
and provided for a seven-member 
Board. 

House Bi ll 1073 (S.L. 1963, 
Chapter 336, Section 1) created the 
Oklahoma Water Conservation 
Storage Commission consisting of the 
same membersh ip as the Water 
Resources Board. This commission 
had the authority, if the maximum 
conservation storage in a reservoir 
site could not be contracted for be­
tween the Federal Government and 
local interests, to provide funds to in­
sure the site's optimum development. 
The Commission could issue invest­
ment certificates from the Water Con­
servation Storage Fund as provided 
under the Act. 

A continuing study of Okla­
homa's water laws, recommendations 
and proposals was provided for in 
1957 (82 O.S. Supp. 1978, §1 085.14). 
Beginning in 1969, the Water Law 
Subcommittee and the Ci tizens 
Advisory Committee under the 
Legislative Council's Committee on 
Conservation and Economic Develop­
ment, began an effort to co llect, 
simplify and recommend recodifica­
tion of the existing water law. The 
result of this work was introduced in 
the 1972 legis lative sess ion in the 
form of three Senate bills and six 
House bills. with seven of the nine 
bills passing that year. The Irrigation 
District Act was held for interim study 
and passed in the 1973 session. The 
Conservancy and Master Conservan­
cy District revision bill was not 
adopted and thus th is Act remains 
more or less in its original form . 

House Bill 1596 (S.L. 1972, 
Chapter 253) increased the member­
sh ip of the Oklahoma Water 
Resources Board, and consequently 
the Water Conservation Storage Com­
miSSion, to nine members, one 
member be ing appo inted from each 
of the six Congressional Districts of 
the State as they existed in 1957, and 
three members appointed at large. 



Senate Bil l 138 (S.L. 1977, 
Chapter 9), known as the "Oklahoma 
Sunset Law" , provided for term ina­
tion of the Water Conservation 
Storage Commission as created by 
House Bill 1073 (S.L. 1963, Chapter 
336, Section 1) on the 1st day of Ju ly 
1978 and the powers, duties and func­
tions to be abolished one year there­
after. However, Senate Bi ll 215 (S. L. 
1979, Chapter 247) transferred all 
existing obl igations of the Oklahoma 
Water Conservation Storage Commis­
sion to the Oklahoma Water 
Resources Board effective Ju ly 1, 
1979. The stated pu rpose of this bil l 
was to provide or ass ist in providing 
for t he acqu isition, deve lopment and 
uti I ization of storage and control 
facil it ies of the waters of the state for 
the use and benefit of the public and 
for the conservation and distribution 
of water for benef ic ial purposes in or 
from reservoirs o r other storage 
facilities within Ok lahoma by the 
Uni ted States or Oklahoma or any 
agency, department, subdivis ion or 
instrumentality thereof. 

OKLAHOMA GROUND WATER LAW 

Early Ground Water laws 
and Court Decisions 

The f irst Legislative Assemb ly of 
t he Territory of Ok lahoma, in 1890, 
enacted a statute w ith regard to 
ground water which provided: 

"The owner of the land owns water 
standing thereon, o r flowing over 
or ·under its surface, but not form­
ing a definite stream. Water run­
n ing in a definite stream, formed 
by nature over or under the sur­
face, may be used by him as long 
as it remains there; but he may not 
prevent the natural f low of the 
stream, or of the natura l spring 
from which it commences its 
d ef in tes cou rse, nor pursue nor 
pollu te the same." 

Th is Section was amended in 1963 to 
incl ude the provision that " The use of 
ground water shall be governed by 
the Oklahoma Ground Water Law" . 
(Title 60 O.S. 1971, §60). 

The Ok lahoma Supreme Court, 
in Canada v. Shawnee, 179 Ok l. 53, 64 

P.2d 694 (1936, 1937), had occasion to 
decide what princ iple or princip les of 
law should govern the divers ion and 
use of percolating water. A lthough 
the 1890 statute declared that the 
owner of land owns the water f low ing 
under its surface but not forming a 
definite stream, the Court in Canada 
v. Shawnee declared that: 

" By whatever is meant when the 
statute says that the landowner 
'owns' that elusive and unstable 
substance, percolating water, 
beneath his land, it must I ikewise 
be t rue that the adjacent land­
owner is given the same with 
respect to that which underl ies his 
land. If the owner invades the 
natural movement, placement, and 
perco lation of such water by 
creating artificial suction with 
powerful motor driven pumps, it is 
not long unti l he is taking that 
water which was but a moment 
before 'owned' by his neighboring 
landowner. We do not say that this 
is forbidden, so long as the tak ing 
is reasonable; but we do say that it 
exposes the fut il ity of attempting 
to just ify the complete exhaustion 
of a common supp ly of water on 
the ground that the landowner who 
has taken it all 'owned' that part 
thereof underlying his land when 
the operations commenced . H is 
neighbor likewise had an ownership. 

In a later case that involved the 
right of a municipality to take ground 
water under the law of eminent do­
main, the Supreme Court referred to a 
number of pertinent statutes, in­
cluding the reenacted Terri torial 
statute according ownership of water 
to the owner of the land , and stated: 
" In view of what we have heretofore 
said, we should not give these legis­
l ative acts a too l imited 
construction." (Bowles v. Enid, 206 
Okl. 245 P.2d 730, 1952). 

As to the c lass if ication of 
ground waters, the Supreme Court in 
Canada v. Shawnee, supra, stated: 

" In legal consideration subterra­
nean waters are div ided into two 
classes: (1) Perco lating waters, and 
(2) underground streams. Per­
colating waters are those which 
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seep, ooze, filter, and otherwise 
circulate through the subsurface 
strata w ithout definite channe ls. 
Undergrond streams are simply 
what their name implies; water 
passing through the ground 
beneath the surface in defined 
channels. 

"Different rules are ordinarily 
prescribed for the two classes of 
water. The cases and authorities 
are genera l ly ag reed that subterra­
nean water will be presumed to be 
percolating water unless it is 
defin ite ly shown to be of the other 
class. There was not such showing 
here, and the parties concede that 
th is action is governed by the ru les 
appl icab le to percolating water." 

In this same case, the Supreme 
Court discussed the right to use per­
colating water and adopted what it 
considered to be the proper version 
of the rule of reasonable use which 
was set forth in two paragraphs from 
the syallabus by the court as follows: 

" 3. The owner of land may draw 
from beneath its surface as much 
of t he percolating waters therein as 
he needs, even though the water o f 
his neighbor is thereby lowered, so 
long as the use to which he puts it 
bears some reasonable relat ion­
ship to the natural use of his land 
in agricu ltural, m ining, or in­
dustria l and other pursuits, but he 
may not forcibly extract and ex­
haust the entire water supply of 
the community, caus ing ir­
reparab le injury to his ne ighbors 
and their lands, for the purpose of 
transporting and sell ing said water 
at a d istance from and off the 
premises. 

"6. Section 11785, O.S. 1931, 
vesting ownership of percolating 
water in the owner of the land 
above it, does not thereby vest said 
owner with the right to such an 
unreasonable use as will enab le 
him to destroy his neighbor's pro­
perty by forcib ly extracting and 
exhausting the common supp ly of 
water for sale at a distance; such 
use being subject to the same 
restrictions as are imposed upon 



ownership of other classes of 
water." 

Portions of the opinion in Canada v. 
Shawnee, supra. have been quoted 
with approval in many later cases and 
no doubt this decision played a role 
in the adoption of the 1949 Oklahoma 
Ground Water law. 

Water as a M ineral 
Webster's Seventh New Col­

legiate Dictionary (1971 ). page 539, 
defines "mineral" as: 

"Any of various naturally occur­
ring homogeneous substances (as 
stone, coal, salt, sulfur, sand, 
petroleum, water, or natural gas) 
obtained for man's use usually 
from the ground." 

While, on page 1006, " water" is de­
fined as: 

"A noun; the liquid that decends 
from the clouds as rain, forms 
streams. lakes, seas and is a major 
constituent of all living matter and 
that is odorless. tasteless. very 
slightly compressible l iquid oxide 
of hydrogen ... ; a natural mineral 
water ... " 

It has been argued that water is 
a mineral which should be included in 
a reservation of all minerals. The 
Oklahoma Supreme Court has 
declared that. in a technical sense. 
water is a mineral (Vogel et al. v. 
Cobb, 193 Okl. 64, 141 P.2d 276, 148 
A.l.R. 774, 1943). However, the Okla­
homa Supreme Court. in Mack Oil 
Company v. Lawrence, Okl. 389 P.2d 
955 (1964), determined that a con­
veyance with " all mineral rights 
reserved" does not reserve the 
natural waters underlying the land 
and that, therefore, such waters 
remain legally attached to the sur­
face of the realty involved. The Court 
limited this determination by stating 
that the " fact that the conveyance of 
the surface rights carried with it both 
the soil and underground water did 
not invest the surface owner with 
such a possessory right as to deprive 
holders of the mineral rights to the 
use of the water under the land for 
purposes necessary and incidental to 
their own operations theron." 

It is thus well established in 
Oklahoma that, while the holders of 
mineral rights are entitled to use such 
ground water as may be necessary to 
produce other minerals, the owner­
ship of such water would normally 
remain in the surface owner absent an 
express conveyance of same. 

The 1949 Ground Water Law 
The 1949 Ground Water Law 

provided for a system of court adjud­
ications of existing rights in and to 
ground water. Such adjudications 
were predicated upon ground water 
surveys and compilations of data 
respecting then existing ground water 
rights. Beyond the adjudication of ex­
isting ground water rights, which 
adjudications were primarily based 
upon priorities of claims to ground 
water, the appropriation of ground 
water by an individual required a per­
mit tram the Board. 

One very significant aspect of 
legislative policy embodied within 
the 1949 Ground Water law was the 
policy of total conservation and 
limits placed upon the amount of 
ground water which could be placed 
to beneficial use by appropriation. 
Section 1007 of the law required the 
Board to determine the safe annual 
yield of a ground water basin. the 
same to be measured by the average 
annual recharge of the basin. Section 
1013 prohibited the issuance of any 
ground water appropriation permits 
which would authorize the extraction 
and use of ground water from a basin 
where such an appropriation and use 
would result in depletion above the 
average annual ratio of recharge. 
Simply stated, the 1949 law envi­
sioned an administrative regulatory 
system through which the available 
ground water resources would never 
be depleted, i .e. that the authorized 
appropriation and use on a yearly 
basis would not exceed the average 
annual recharge to the basin and only 
the "safe annual yield" of the basin 
could be withdrawn. 

The 1972 Ground Water Law 
Oklahoma's statutory system of 

ground water use regulation under-
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went major revision in 1972 (effective 
July 1, 1973), and the current system 
of regulation largely consists of the 
1972 statutory framework with some 
minor amendments since that date. 

The state pol icy which the 1972 
ground water legislation intended to 
implement was stated as follows: 

" It is hereby declared to be the 
public policy of this state, in the in­
terest of the agricultural stability, 
domestic, municipal. industrial 
and other beneficial uses, general 
economy, health and welfare of 
the state and its c itizens, to utilize 
the ground water resources of the 
state, and for that purpose to pro­
vide reasonable regulations for the 
allocation for reasonable use bas­
ed on hydrologic surveys of fresh 
ground water basins or subbasins 
to determine a restriction on the 
production, based upon the acres 
overlying the ground water basin 
or subbasin." 

A 1978 amendment narrowed 
the exemption from the Act which 
had previously applied to the taking, 
using or disposal of water trapped in 
producing and nonproducing mines 
by depleting the word " nonproduc­
ing". 

The major featu re s of 
Oklahoma's current Ground Water 
law, codified as 82 O .S. Supp. 1979, 
§§1020.1-1020.22, combine aspects of 
individual personal property owner­
ship in ground water and a regulatory 
scheme of ground water reasonable 
use and regulation . Under the provi­
sions of 60 O.S. 1971 , §60, it is 
acknowledged that one may possess 
individual ownership in one' s ground 
water, that is water flowing under the 
surface of the land. Such ownership 
and use, however, is subject to the 
early adopted American rule of rea­
sonable use and the regulatory condi­
tions and restrictions imposed by 
statute (Canada v. City of Shawnee, 
179, Okl. 53, 64 P. 2d 694, 1936). 

Under the provisions of 82 0 .5. 
Supp. 1978, §1020.21 , a municipality 
has the authority to regulate or per­
mit the drilling of domestic and indus­
trial water wells within its corporate 
limits. It is further provided that a 



muncipality may use the water 
allocated to the platted land within 
its corporate limits provided water 
can be made available to the platted 
land, a permit is obtained from the 
Board, the wells are located not less 
than 600 feet within its limits and the 
wells are drilled on such platted land. 
The Board's rules and regulations pro­
vide that a municipality has the 
authority to regulate and/or permit 
the drilling of domestic wells within 
its corporate municipal limits, with 
the Board having jurisdiction over the 
drilling of wells other than those for 
domestic purposes. Municipalities 
and the Board have concurrent 
jurisdiction to regulate and/or permit 
industrial wells within corporate 
municipal limits. 

The Board's rules and regula­
tions provide that ground water 
basins or subbasins may be artificially 
recharged but pollution and/or waste 
of water as set forth in 82 O.S. Supp. 
1972, §1020.15 must not occur. Other 
than for domestic use, the use of 
water for this purpose requires a per­
mit. 

Hydrologic Surveys and Maximum 
Annual Yield Determinations 

Oklahoma Law requires the 
Board to make hydrologic surveys 
and investigations of each fresh 
ground water basin or subbasin and, 
upon their completion, to make a 
determination of the maximum an­
nual yield of fresh water to be pro­
duced from each ground water basin 
or subbasin (82 O.S. Supp. 1972, 
§1020.5). These hydrologic surveys 
must be updated at least every ten 
years at which time the Board may in­
crease the amount of water allocated 
but may not decrease an allocation. 
Once a hydrologic survey has been 
completed and a tentative maximum 
annual yield established for the basin 
or subbasin, the Board is required to 
hold hearings and make copies of the 
survey available to interested per­
sons. After the hearings are com­
pleted the Board makes its final 
determination as to the maximum an­
nual yield of water in the basin or sub­
basin to be allocated to the overlying 

land, based upon a minimum basin or 
subbasin life of 20 years. 

Prior Rights to Ground Water 
In establishing the total 

discharges to be used in determining 
maximum annual yields the Board 
must make a determination of those 
persons having prior rights to ground 
water as of July 1,1973, the effective 
date of the 1972 law. The criteria and 
procedure for determining priqr rights 
are set forth in detail in Chapter VIII 
of the Board's rules and regulations. 
These prior rights, once established, 
have priority over any rights acquired 
subsequent to July 1, 1973, and are 
prioritized among themselves, but do 
not include the right to be protected 
by requiring junior right holders or 
ground water rights acquired subse­
quent to July 1, 1973, to curtail pro­
duction of ground water unless the 
prior right holder asking for that relief 
proves that such rei ief is necessary to 
prevent material impairment of his 
prior right and that such rei ief will in 
fact materially benefit the exercise of 
his prior right. 

Waste of Ground Water 
Title 82 O .S. Supp. 1972, 

§1 020.15, provides that the Board 
shall not permit any fresh ground 
water user to commit waste by: 

1. Drilling a well, taking, or using 
fresh ground water without a 
perm it, except for domestic use; 

2. Taking more fresh ground water 
than is authorized by the permit; 

3. Taking or using fresh ground 
water in any manner so that the 
water is lost for beneficial use; 

4. Transporting fresh ground water 
from a well to the place of use 
in such a manner that there is an 
excessive loss in transit; 

5. Using fresh ground water in 
such an inefficient manner that 
excessive losses occur; 

6. Allowing any fresh ground water 
to reach a pervious stratum and 
be lost into cavernous or other­
wise pervious materials en­
countered in a well; 

7. Permitting or causing the pollu­
tion of a fresh water strata or 
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basin through any act which w ill 
permit fresh ground water 
polluted by minerals or other 
waste to filter or otherwise in­
trude into such a basin or sub­
basin; 

8. Drilling wells and producing 
fresh ground water therefrom 
except in accordance with the 
well spacing previously deter­
mined by the Board; 

9. Using fresh ground water for air 
conditioning or cooling pur­
poses without providing 
facilities to aerate and reuse 
such water; or 

10. Failure to properly plug aban­
doned fresh water wells in 
accordance with rules and 
regulations of the Board and file 
reports thereof. 

Several cases involving ground 
water have been tried since the 1972 
Ground Water Law became effective. 
The Supreme Court decision in 
Lowrey v. Hodges, Okl. 555 P.2d 1016, . 
1976, specifically involved the sub­
ject of waste . The trial court had 
reversed a Board Order granting a 
temporary permit and stated that in 
its judgement appellants proved, a~ 
required by 82 0.5. Supp. 1975, 
§1020.9, that 1) they were owners of 
the land; 2) the land overlies a fresh 
water basin; and 3) attempted to 
prove the third requirement that the 
water would be put to a beneficial 
use, to-wit: irrigation. There was no 
evidence, the court said, with respect 
to the fourth requ irement that there 
would be no waste and that such find­
ing was insufficient in the absence of 
evidence. 

Upon appeal the Supreme Court 
vacated the district court judgment 
and reinstated the Board's order 
granting the temporary ground water 
permit in question. It was noted by 
the Supreme Court that the Legis­
lature had designated agricultural 
stability as a beneficial use and it 
required littl e imagination to 
recognize that the Legislature intend­
ed to include irrigation for the pur­
pose of growing food and fiber as a 
beneficial agricultural use. Regarding 
the question of waste and the ap-



pellees contention that the record 
must show that waste wil l not occur, 
the Supreme Court agreed that an ap­
pl icant must show what method he in­
tended to use for irrigating a par­
ticu lar area and, once that informa­
tion had been furnished, the Board 
had the authority to determine 
whether or not waste would occur. If 
the protestants thought waste would 
occur they would need to present 
that evidence to the Board for con­
sideration . If the protestants fai l to in­
troduce evidence to substantiate oc­
currence of waste, and the Board 
finds that waste will not occur, the 
statute has been satisfied and further 
questions concern ing waste must 
await comp letion of the project. The 
court further found that " the defini­
tions of waste set forth in 82 O.S. 
Supp. 1975, §1 020.15 contemp lated 
an after-the-fact f inding of waste and 
set out the procedure for crimina l 
prosecution, in junction, and suspen­
sion of a perm it when and if it did oc­
cur". 

The Attorney General of Ok la­
homa has ruled that the Board has the 
authority to grant temporary permits 
for i rrigation water in amounts less 
than two acre-feet per su rface acre of 
land owned or leased by the appl i­
cant when to grant such amount 
would not be of benefic ial use " or 
would constitute waste" (Opinion No. 
74-218 dated December 17, 1974). 

Completing and Filing 
Ground Water Applications 
Under the provis ions of the 

Ground Water Law any landowner 
has a right to take ground water for 
domestic use from land owned by 
him without a permit. Other than this 
exception any person intending to use 
ground water must make app l ication 
to the Board for a permit prior to 
commencing any dri l ling for such pur­
poses and before taking water from 
any completed wel l previous lydri ll ed. 

Notice and Hearing 
After an app lication has been 

accepted for filing, a hearing date is 
set and a notice is prepared setting 
forth all of the pertinent facts of the 

appl ication. The notice of the hearing 
must be published by the app l icant 
once a week for two consecutive 
weeks. In addition, the applicant is re­
quired to give the same notice by cer­
t ified mail to all immediately adja­
cent landowners. Any interested party 
has the right to protest the app l ica­
tion. 

Issuance of Permits 
The Board may approve or deny 

the app l ication based upon evidence 
presented at the hearing or from 
hydrologic surveys or other relevant 
data. Consideration is also given by 
the Board as to whether the lands 
owned or leased by the applicant 
overlie the fresh ground water basin 
or subbas in and whether the use to 
wh ich the app l icant intends to put the 
water is a beneficia l use. If so, and if 
there is no indication that waste will 
occur, the Board must approve the 
appl ication and issue a permit. 

The Board is authorized to issue 
regu lar, temporary, special or prov i­
siona l temporary permits under 82 
O.S. Supp. 1979, §§1020.10-1020.11: 

1. Aregu larperm itallocatestothe 
appl icant his proportionate part 
of the maximum annual yield of 
the basin or subbasin which part 
is that percentage of the tota l 
annua l y ield of the basin or sub­
bas in, prev iously determined to 
be the maximum annual yie ld, 
which is equal to the percentage 
of the I and overlying the fresh 
ground water basin or subbasin 
wh ich the applicant owns or 
leases. 

2. A temporary permit authorizes 
ground water use and allocation 
under circumstances where t he 
requi red hydrologic survey and 
determination of maximum an· 
nual yie ld has not yet been 
made. The water al located by a 
temporary permit may not be 
less than two acre-feet annually 
for each acre of land owned or 
leased by the applicant in the 
basin or subbasin, all be ing sub­
ject to specified statutory ex· 
ceptions. 
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3. A specia l perm it is an authoriza· 
t ion by t he Board to put ground 
water to beneficial use in excess 
of amounts authorized pursuant 
to a regular or temporary per­
mit, this being under special cir­
cumstances in wh ich greater 
quantities of water are required. 
Such spec ial permit may not be 
issued for a period to exceed six 
months but may be renewed 
three t imes. 

4. In addition, a 1977 amendment 
to the Ground Water Law allows 
the issuance of provisiona l tem­
porary permits. Such permits are 
granted by the Executive Direc­
tor for a period not to exceed 
sixty days and are non­
renewab le. The applicant is not 
required to give notice by 
publication or by certified mail. 
The applicant is however re­
quired by the rules and regula­
tions of the Board to send a 
copy of the app l ication to the 
su rface landowner notifying him 
of the location of the wel l, pur­
pose of use, and amount of 
water requested. Such permit 
holders are required to notify 
the Board in writing within thi rty 
days after the exp iration of the 
permit as to the d isposition of 
t he wel l covered by the permit. 
Any perm it issued by the Board 

may be cancel led upon proper notice 
and hearing for willful failure of the 
applicant to report annual usage (82 
O.S. Supp. 1972, §1 020.12). The Board 
may accept the vo luntary surrender 
of any ground water permit by the 
holder thereof (82 O.S. Supp. 1972, 
§1020.13). 

Wells and Well Drilling 
Under the p rov isions of 82 O.S. 

Supp. 1972, §1020.16, all persons drill­
ing wells, reconditioning wells, and 
test dril l ing in fresh ground water 
basins or subbasins must make ap­
p lication for and become I icensed 
with the Board. Dril lers of domestic 
wells are, however, exempt from this 
provision. 

The Board has adopted mini· 
mum standards for construction of 



water wells, plugging of abandoned 
water wel ls and water well test holes, 
and capping of water wells not in use. 
The purpose of these minimum stan­
dards is to provide uniform ru les and 
regulations to protect fresh ground 
waters of the state from contamina­
tion and waste, and to provide protec­
tion to the public by enforcing proper 
well construction, proper p lugging of 
abandoned wells, and proper han­
dling and capping of water wells. 

The Board may grant a well 
location exception and permit the 
well to be drilled and completed at a 
location other than that previously 
established when it is shown that to 
requ ire the drilling of a well at a 
prescribed location would be in­
equitable or unreasonable (82 O.S. 
Supp. 1972, §1020.18). 

The Executive Director is 
authorized to approve an additional 
or replacement well when such well is 
determined to be necessary to fu lly 
exercise an existing right, provided 
the new well location is not within 
600 feet of the applicant' s property 
line unless the applicant furnishes a 
written statement from each adjacent 
landowner within 600 feet of the pro­
posed well indicating no objection to 
the well (82 O .S. Supp. 1972, 
§§1020.17, 1020.18, 1085.2 and 
1085.12). 

Metering of Wells 
Upon a request of a majority of 

landowners residing within a basin or 
subbasin, the Board is authorized to 
requ ire that water wells be metered. 
Such meters shall be placed under 
seal and are subject to reading by the 
agents of the Board at any time. The 
applicant may also be required to 
repor t the reading of the meters at 
reasonable intervals (82 O.S. Supp. 
1972, §1020.19). 

Well Spacing Orders 
The Board may, before issuing 

any permits in a ground water basin 
or subbasin, determine and order a 
spacing of we lls which, in its judg­
ment, may be necessary to an orderly 
withdrawal of water in relation to the 
allocation of water to the land over-

lying the basin or subbasin. By ruling 
of the All:torney General dated 
February 22, 1978 (Opinion No. 
77-305). the Oklahoma Water 
Resources Board does not have 
authority to set mandatory well spac­
ing prior to completion of a 
hydrologic survey and allocation of 
the ground water to the land overly­
ing a basin or subbasin (82 O.S. Supp. 
1972, §1020.17). 

Reports 
Water use report forms are mail­

ed during January of each year to 
each water right permit holder, ex­
cept holders of special and/or provi­
sional temporary permits, who must 
complete same and return to the 
Board within 30 days. This report 
becomes a part of each permit 
record. Additionally, temporary per­
mits will not be revalidated unless the 
space provided on the annual water 
use report form is properly com­
pleted indicating that the app l icant 
wishes the permit revalidated. 

URon transfer of ground water 
rights the new owner must notify the 
Board and submit the required 
transfer fee. When the owner of a 
water right makes a change in his 
mai l ing add ress he is requ ired to pro­
vide the change and reference his 
ground water application number. 

OKLAHOMA STREAM WATER LAW 

Appropriation Doctrine 
Attempts have sometimes been 

made to trace appropriation law from 
the Engl ish law, f rom the Massa­
chusetts Mill Acts or from Spanish 
law. It is more reasonable to assume, 
however, that those who originated 
the appropriation doctrine were not 
versed in thlese laws. In 1849 the cry 
of " Gold!" went out and excitement 
rose to a frenzied peak immediately 
after the first nugget was picked up at 
Sutter' s Mill . The lure of precious 
metal and quick riches drew 
thousands of prospectors to Califor­
nia. lawlessness was rampant and to 
create order in the ungoverned public 
domain, the miners organized mining 
districts and vigilante committees 
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which sometimes went shockingly far 
in meting out " justice" to those who 
fell under their righteous shadows. 
Out of the chaos rules were adopted 
to resolve competing mining claims 
and rights to the use of the water 
necessary to wash the gold from the 
gravel. Under these rules the 
discoverer of a mine was protected 
against c laim jumpers with the first 
user of the water being protected 
aga inst later takers, thus evolved ap­
propriation law - the law of the first 
taker or "law of the West", as it is 
sometimes known . 

Th is law of customs was prompt­
ly adopted by the courts with the f irst 
case being tried in 1855 (Irwin v. Phil­
lips, 5 Cal. 140). The holders of claims 
that lay far from a stream diverted 
the water over to their diggings. The 
owners of later claims lower on the 
now-d ry streambed sued to require 
the stream to f low down in its natural 
channel. The Californ ia Supreme 
Court rejected the common law rule 
of riparian rights since neither party 
had title to the land, and, taking 
notice of the existing politica l and 
social conditions, held that those 
customs of the miners which had 
become firmly fixed should be follow­
ed. Among the most important of 
these, it said, was that of protecting 
the r ights of those who by prior ap­
propriation had taken the water from 
its natura l beds and by costly ar­
tificial works had transported it for 
miles over mountains and ravines to 
supply the needs of the gold miners . 
The court quoted no precedents, for 
there were none, and a new common 
law form of action was born. 

The evolution of this doctrine 
was a fortuitous event as it proved 
equally useful for agriculture. As min­
ing became more competitive and 
less lucrative, many miners as well as 
newcomers to the area began farm­
ing. The doctrine protected the first 
settler's use of water on his land 
against competing claims of later 
settlers . 

The doctrine of prior appropria­
tion was established with respect to 
watercourses in Oklahoma by virtue 



of Territorial legislation enacted in 
1897. These statutes declared t he 
unappropriated waters of the or­
dinary flow or underf low of every 
stream, and storm or rain waters, in 
areas in which, because of insufficien­
cy or irregularity of rainfall irrigation 
is benef icial to agricu l ture, to be the 
property of t he pub! ic and subject to 
appropriation for the uses and pu r­
poses and in the manner provided. A 
proviso forbade the diversion of such 
flow or underflow to t he prejudice of 
the rights of a riparian owner without 
his consent, except after condemna­
tion. Grant of the power of eminent 
domain for condemnation of rights­
of-way and of private lands needed 
for water development projects in­
cluded " the water belonging to the 
riparian owner" (Terr. Okl. Laws 1897, 
Chapter XIX, Sec. 1 ). The sections of 
the 1897 law relating to appropriation 
of stream and storm waters, and to 
condemnation of water be longing to 
the riparian owner, were omitted 
from the Revised Laws of 1910, and 
were thereby repealed. 

In 1905 a more comprehensive 
procedure for appropriating water 
under the supervision of Territoria l 
officials was p rovided. The law of 
prior appropriation has undergone 
considerable development since that 
early legislation, but the fundamenta l 
principles of the law remain. 

The Oklahoma Supreme Court 
in 1907 dec ided a case in wh ich the 
parties were appropriative c laimants 
who had not proceeded under statu­
tory authority, but who based their 
claims " upon the general ru le of law 
applicable to such cases" (Gates v. 
Settlers' Mi ll., C. & R. Co., 19 Okl. 83. 
91 P. 856). The court applied to the 
facts of the case the general Western 
law of priority of appropriation, 
without construing either of the 
statutes. Specific principles accepted 
and app l ied in deciding the con­
t roversy were that: To acqui re an ap­
propriative right to the use of water 
of a public stream, there must be con­
struction of a ditch, diversion of 
water into the ditch and conveyance 
to the place of use, and actual ap­
plication of the water to a beneficial 

use. Reasonable diligence must be 
pursued throughout and failure to do 
so works a postponement of the 
priority as against a later appropriator 
whose right has attached pending 
completion of the first appropriator' s 
right. Otherwise, the first in time has 
the better right, that is, priority over 
later appropriators. A subsequent ap­
propriator, however, may obtain a 
right to surplus water in the stream 
above the quantity previously ap­
propriated, which right will be 
superior to an attempted enlarge­
ment of the first appropriator's right. 
Thus the court accepted, among 
other t hings, t he fundamental princ i­
p le of priority of appropriation based 
upon priority in time of acquiring the 
right. 

The Supreme Court in two 
subsequent cases construed and ap­
plied provisions of the 1905 statute 
re lating to the acqu irement of ap­
propriative rights (Gay v. Hicks, 33 
Ok l. 675, 124 P. 1077, 1912; Owens v. 
Snider, 52 Okl. 722, 153 P. 833, 1915). 
The court's interpretation resulted in 
the adoption of a requ irement unique 
in western water law, namely, that the 
state adm inistrative agency had no 
authority to issue a permit for the ap­
propriation of water for irrigation pur­
poses unless and until a hydrographic 
survey and an adjudication of existing 
rights was made of the stream systP.m 
on which the appropriation was 
sought. 

Thus, Oklahoma Supreme Court 
decisions have recognized the ap­
propriateness of applying the ap­
propriation doctrine under Oklahoma 
conditions. They have also construed 
important parts of the statutory pro­
cedure relating to acqui rement of ap­
propriative rights. 

Riparian Doctrine 
The riparian doctrine was pur­

portedly brought to this countrv by 
two American jurists, Story and Kent, 
who took it from the French c ivi l law. 
That their work formed the basis for 
the introduction of the riparian doc­
trine into the English common law 
was concluded by a noted authority 
in the field of water law, Samuel C. 
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Wiel (" Water Rights In the Western 
States" , Edition 3, Vol. II, San Fran­
cisco, 1911 ). The doctrine was first 
laid down in the English law in 1833. 
Having thus been received into the 
English common law. the riparian 
doctrine eventually became the law 
in several of the western states that 
adopted the common law of England. 

The common-law doctrine of 
riparian rights origina ll y accorded to 
the owner of land contiguous to a 
stream the right to have the stream 
flow by or through his land un­
diminished in quantity and un­
polluted in quality - with one excep­
tion. The exception was that any 
riparian owner might take whatever 
water he needed for his so-called 
natural uses, that is, domestic and 
household purposes and the watering 
of animals necessary to the sus­
tenance of the farm family. Irrigation, 
a consumptive and so-called artif icia l 
use, was not at first contemplated, 
but came to be accepted as a proper 
riparian use. No landowner could 
monopolize the water for irrigation. 
His use for that purpose had to be 
reasonable in relation to the simi lar 
needs of al l other owners of land con­
tiguous to the stream. 

The conflict between riparian 
and appropriative water rights in the 
western states came about primarily 
because, in those western states that 
recognized both types of rights, the 
water rights of the lands that bor­
dered streams were recognized as 
superior to those of noncontiguous 
lands. With the development of the 
country and the growing competition 
for water. it was inevitable that con­
troversies should arise between own­
ers of lands riparian to a stream, and 
persons who wished to extend the use 
of the waters to areas back from the 
channel, thereby increasing the use­
fulness of the overall water supply. 

Riparian and Appropriative 
Rights in Oklahoma 

Title 60 O.S. 1971, §60, provides: 
" The owner of the land owns water 
standing thereon or flowing over or 
under its surface but not forming a 
definite stream. The use of ground 



water shall be governed by the 
Oklahoma Ground Water Law. 
Water running in a definite stream, 
formed by nature over or under the 
surface, may be used by him for 
domestic purposes as defined in 
Section 2(a) (82 O.S. Supp. 1979, 
§105.1(b) as long as it remains 
there, but he may not prevent the 
natural flow of the stream, or of 
the natural spring from which it 
commences its definite course, nor 
pursue nor pollute the same, as 
such water then becomes public 
water and is subject to appropria­
tion for the benefit and welfare of 
the people of the State, as provid­
ed by law; provided, however, that 
nothing contained herein shall pre­
vent the owner of land from dam­
ming up or otherwise using the bed 
of a stream on his land for the col­
lec tion or storage of waters in an 
amount not to exceed that which 
he owns, by virtue of the first sen­
tence of this Section so long as he 
provides for the continued natural 
flow of the stream in an amount 
equal to that which entered his 
land less the uses al lowed in this 
Act; provided further, that nothing 
contained herein shall be con­
strued to limit the powers of the 
Oklahoma Water Resources Board 
to grant permission to build or 
alter structures on a stream pur­
suant to Title 82 to provide for the 
storage of additional water the use 
of which the land owner has or ac­
quires by virtue of this act." 

"Domestic use" by law means 
the use of water by a natural in­
dividual or by a family or household 
for household purposes, for farm and 
domestic animals up to the normal 
grazing capacity of the land, and for 
the irrigation of land not exceeding a 
total of three acres in area for the 
growing of gardens, orchards, and 
lawns (82 O.S. Supp. 1972, §105.1 B.). 

Title 60, §60, is a modification of 
a statute passed in 1890 by the First 
Territorial Legislative Assembly of 
Oklahoma which declared the right 
of a landowner with respect to use of 
water naturally occurring on his land. 

This statute, for comparison pur­
poses, provided that: 

"The owner of the land owns water 
standing thereon or flowing over or 
under its surface, but not forming a 
definite stream. Water running in a 
definite stream, formed by nature 
over or under the surface, may be 
used by him a:; long as it remains 
there; but he may not prevent the 
natural flow of the stream, or of 
the natural spring from which it 
commences its definite course, nor 
pursue nor pollute the same." 

In 1897 the Territorial legisla­
ture of Oklahoma enacted a statute 
authorizing appropriation of water 
which contained a recognition of 
riparian rights in a proviso that flow 
or underflow should not be diverted 
to the prejudice of the riparian owner, 
without his consent, except after con­
demnation proceedings. The statute 
granted the right to condemn private 
lands and " the water belonging to the 
riparian owner". As previously noted, 
these provisions were repealed by 
omission from the Revised Laws of 
1910. 

The Oklahoma Supreme Court 
has quoted or cited the Territorial 
statute of 1890 in several cases con­
cerning the rights of landowners to 
use the water of a natura l stream 
flowing across their land (Broady v. 
Furray, 163 Okl. 204, 21 P. 2d 770, 
1933; Grand-Hydro v. Grand River 
Dam Authority, 192 Okl. 693, 139 P. 
2d 798, 1943; Smith v. Stanolind Oil & 
Gas Co., 197 Okl. 499,172 P. 2d 1002, 
1946). Undoubted ly this early statute 
has been important in such develop­
ment of the riparian doctrine as has 
taken place in Oklahoma. 

As recently as 1968 the Supreme 
Court (Oklahoma Water Resources 
Bd. et al. v. Central Oklahoma Master 
Conservancy Dist., 464 P. 2d 748, at 
752) asserted that, under the provi­
sions of 60 O.S. 1951, §60, the land­
owner cannot assert ownership in 
water "forming a definite stream". 
His rights therein are purely riparian. 

Both systems. riparian and ap­
propriative, have been recognized in 
Oklahoma as a result of legislative 
acts and decisions of the Supreme 
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Court and, most significantly, the two 
doctrines have developed indepen­
dent one of the other. 

Appropriative Rights to Stream Water 
Stream water in Oklahoma is, 

with few exceptions, publ ic water 
subject to appropriation for bene­
ficial use. Thus, the appropriation 
doctrine is in effect which con­
temp lates acquirement of the right to 
the use of water by diverting it to 
benefic ial use in accordance with the 
procedures and under limitations 
specified by law. An acquired ap­
propriative right relates to a specific 
quantity of water and is good as long 
as the right continues to be exercised. 
The right may be acquired for any use 
of stream water t hat is beneficial and 
reasonable. 

The bare essence of the appro­
priation doctrine is that a right is ac­
quired by diverting water from a 
watercourse and applying it to a 
beneficial use. The water right carries 
a "priority". The basic principle 
employed is "first in time, first in 
right". The first person to appropriate 
water according to the procedures 
outlined in the statutes and put it to a 
reasonable and beneficial use has a 
right superior to or a priority over any 
later appropriators. In water-short 
years, junior appropriators with low 
priorities may be barred from using 
water and exercising their rights in 
order to satisfy the rights of earlier, 
senior appropriators. 

Oklahoma Water Resources 
Board rules and regulations define 
"appropriation" as the process under 
82 0 .5. Supp. 1972, §1 05.1 et seq., by 
which an appropriative stream water 
right is acquired and a completed ap­
propriation results in an appropri­
ative right. Thus, an "appropriative 
right" is the r ight acquired under the 
procedure provided by law to take a 
specific quantity of public water, 
either by direct diversion from a 
stream. an impoundment thereon, or 
a playa lake, and to apply such water 
to a specific beneficial use or uses. 

An appropriative right is ap­
purtenant to the tract of land in con­
nection with wh ich the right was ac-



quired but, under procedures set 
forth in the statutes, may be severed 
and simultaneously transferred to 
become appurtenant to other lands. 
Under this same procedure provision 
is made for changing the place of 
diversion, storage or use. 

An important amendment to the 
Stream Water Law was made in 1963. 
Effective June 10 of that year the 
Oklahoma Water Resources Board 
was authorized to make necessary 
surveys and gather data for the pro­
per determination of all persons using 
water throughout the state for bene­
ficial purposes in order to establish 
vested or appropriative rights to 
stream water w ithout the lengthy 
court adjudications contemplated in 
the earlier law. The criteria o r basis 
for determining appropr i ative 
priorities was set forth in the law. 
These determinations were made for 
all stream systems, with the exception 
of the Grand River Basin, in a seven­
year period between 1963 and 1969. 

Purposes For Which Water 
May Be Appropriated 

As set forth in the Board' s rules 
and regulations, the purposes for 
which the public waters of the state 
may be appropriated are agricultu re, 
irrigation, mining, secondary oil 
recovery, milling, manufacturing, 
power production, industrial pur­
poses, the construction and operation 
of water works for cities and towns, 
stock raising, pub I ic parks, game 
management areas, p ropagation and 
utilization of fishery resources, 
recreation, housing developments, 
pleasure resorts, artif icial recharge of 
a ground water basin or subbasin, 
water quality control, or any other 
beneficial uses. 

Except for the preference given 
to domestic use in 82 0 .5. 5upp. 1972, 
§§1 05.2 and 105.12, the statutes do 
not establish any system of preferen­
tial use among the different benefi­
cia l uses of water. 

Completing And Filing 
Stream Water Applications 
Oklahoma statutes provide that 

any person, firm, corporation, state or 

federal governmenta l agency, or sub­
division thereof, intending to acquire 
the right to the benefic ial use of any 
water sha ll, before commenc ing any 
construction of works for such pur­
poses or before taking same from any 
constructed works, make an app l ica­
tion to the Board for a permit to ap­
p ropriate such water, w ith the 
notable exception that water for 
domestic use is exempt from such re­
quirement (82 0.5. Supp. 1972, 
§105.9). "Domestic use" is def ined as 
the use of water by a natura l indivi­
dual or by a fami ly or household for 
household purposes, for farm and 
domestic animals up to the normal 
grazing capacity of the land, and for 
the growing of gardens, orchards and 
lawns (82 0.5. 5upp. 1972, §105.1). 

The initia l step in obtaining an 
appropriative right to the use of 
stream water consists of filing an ap­
plication on forms furnished by the 
Board. 

Every application is assigned a 
priority date, this being the date the 
water right appl ication is received by 
the Board. This date is extreme ly im­
portant as it determines the priority 
between ear l ier or sen ior ap­
propriators and later or junior ones . 
Again, it is first in time, first in right. 

If the app l ication is for irrigation 
of land not owned by the app l icant, 
the name and address of the owner 
must be furnished along with eithe r a 
val id lease or written consent of the 
owner. If the app l icant does not own 
the land at the point of divers ion, the 
permit is issued with the condition 
that the app l icant must provide, 
within a reasonab le time as determ in­
ed by the Board, an easement, 
license, or other evidence that the 
water can be put to beneficial use. 

The total amount of water to be 
appropriated per calendar year is 
stated in acre-feet and the rate of 
diversion ind icated in gal lons per 
minute. The purpose or purposes for 
which the water is to be diverted must 
be noted and if the water is to be used 
for more than one purpose, the 
specific amount to be used for each 
individua l purpose is to be clearly set 
forth. The appl icant must also c learly 
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state the name of the water supply 
from wh ich it is proposed to d ivert 
water and the method of diversion. 

Amount of Water Allowed 
Based upon custom and prac­

tice, the Board has estab l ished and 
historica lly applied a reasonable use 
criteria of two acre-feet of stream 
water per acre to be irrigated. An ex­
ception may be made, however, if an 
app l icant can show a reasonable 
need for add itiona l water. Appl icants 
for other beneficial uses of water are 
not restricted as to amount if the 
Board determines that water is ava i l­
able for the appropriation. In some in­
stances the app l icant may be asked 
to demonstrate or justify a need for 
the amoun.t of water requested . 

Notice and Hearing 
After the app l ication has been 

duly filed and accepted a date is set 
for a public hearing and a notice set­
ting forth all the pertinent facts in the 
application is prepared by the Board 
to be published by the applicant once 
a week for two consecutive weeks in 
a newspaper of general circulation in 
the county of the point of diversion 
and within the adjacent downstream 
county. The last notice must be 
publ ished at least ten days prior to 
the date of the hearing. At its discre­
tion, the Board may requ ire the 
notice to be pub I ished in additional 
counties to insure that adequate 
notice is given. The appl icant is 
responsible for the accuracy of the 
published notice and must bear the 
cost of pub I ication in the newspaper. 

Interested persons may appear 
at the hearing in protest of any ap­
p l ication. Hearings are conducted in 
accordance w ith the Admin istrative 
Procedures Act and the Board's rules 
and regu lations. 

Issuance Of Permits 
The appl ication is either approv­

ed or denied by the Oklahoma Water 
Resources Board based upon the 
following determinations found in 82 
0.5. 5upp. 1972, §1 05.12: 

1. There is unappropriated water 



available in the amount re­
quested; 

2. The app l icant has a present or 
future need for the water and 
the use is a beneficial use; and 

3. The proposed use does not inter­
fere with domestic or existing 
appropriative uses. 

In addition, in the granting of water 
rights for the transportation of water 
for use outside the originating stream 
system, appl icants within the stream 
system have a right to al l of the water 
required to adequately supply the 
benef icial needs of the water users 
therein and the Board is requ ired to 
review such needs every f ive years. 

Upon approval of an app l ica­
tion, a perm it is issued which sets 
forth the amount of water granted, 
any use conditions, and the time w ith­
in which the wate r shal l be utilized. 

The Board is authorized to issue 
four types of stream water permits (82 
0.5. Supp. 1972, §§1 05 .1 and 1 05.13): 

1. A regular permit which author­
izes the holder to appropriate 
water on a year-round basis in 
an amount and from a source 
approved by the Board. 

2. A seasonal permit which author­
izes the ho lder to d ivert 
avai lable water for specified 
t ime periods during the calendar 
year. 

3. A temporary permi t wh ich 
authorizes the appropriation of 
water in an amount and from a 
source approved by the Board, 
is va l id for a time period not to 
exceed th ree months, does not 
vest in the holder any perma­
nent right, and may be cancel­
led by the Board in accord ance 
w ith its terms. 

4. A term permit w hich authorizes 
the appropriation of water in an 
amount and from a source ap­
proved by the Board for a term 
of years wh ich does not vest the 
holder with any permanent right 
and which expires upon expira­
tion of the term stated in the 
permit 

Denial Of Permit 
If an app l icant fai ls to meet any 

of the statutory requirements stated 
above, the Board must deny the per­
mit and the app licant is notified. If 
denial is on the basis that water is not 
available in the amount applied for 
but is avai lab le in a lesser amount, 
and all of the other requi rements 
have been met, the app l icant is 
notified of the amount avai lable and 
is entit led to amend the appl ication 
and request the lesser amount. Such 
request must be returned to t he 
Board by certi f ied mail with in 15 days 
following rece ipt of the notice of 
denial. Upon receipt of the amended 
application, the Board must approve 
the app l ication for the lesser amount 
at its next scheduled meeting. This 
same ru le applies when a permit is 
denied on the basis that t he applicant 
has not demonstrated a present or 
future need for the water app l ied for. 
Request for amendment by an appl i­
cant does not waive the right to ap­
pea l the denia l of the orig inal ap­
pl ication for a permit (82 0.5. Supp. 
1972, §105.14). 

Construction Of Works 
Under 82 0.5. Supp. 1972, 

§105.15, any permit issued by the 
Board sha ll expi re unless the appli­
cant begins construction of works 
within two years of perm it issuance. 
Beg inn ing construction consists of 
pu rchasing equipment, beginning 
construction of dam or d iversion 
works, o r p reparing land. Construc­
tion plans may be amended at any 
time upon written request and Board 
approval, but such changes do not ex­
tend the t ime for construction or 
placing the water to use beyond that 
authorized in the perm it. The law pro­
vides for an extension of time for 
beginning construction for good 
cause shown, such as engineering dif­
ficu lty or other va l id reason over 
which the app l icant has no control, 
but such extension cannot exceed 
two years unless a national emergen­
cy is found to exist. 

With in 10 days following com­
pletion of t he works the owner must 
give notice of such comp letion. Then 
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a comp letion inspection may be 
made by the Board to determine the 
actual capacity of the works as well 
as their safety and eff ic iency. If not 
properly constructed, a reasonab le 
time is allowed to make necessary 
changes and the certificate of com­
p letion is withheld until such changes 
are made. In addition, t he Board may 
postpone the priority under the per­
mit unti l such t ime as the works are 
actually completed and approved by 
the Board and any appl ications subse­
quent in time shall the benefit of such 
postponement of priority (82 0.5. 
Supp. 1972, §105.25). 

Time For Putting Water 
To Beneficial Use 

The permit holder has a period 
of seven years to put the full amoun t 
of stream water app l ied for to bene­
f icial use. However, if it appears that 
the proposed project, improvement 
or structure will promote the optimal 
beneficial use of water in the State 
and it further appears that the total 
amount of water cannot be put to 
benef icial use w ithin seven years, 
then the Board is authorized, based 
upon a schedu le of use submitted by 
the app l icant and, where appropriate, 
supported by popu lation data f rom 
the State Employment Security Com­
miss ion, to prov ide in t he perm it a 
schedule of time within w hich certai n 
percentages of the total amount shall 
be put to use. This extended schedule 
of use, however, shall not exceed the 
usefu l l ife of the p roject or, where 
such usefu l life is indeterminate, 
beyond 50 years from the date of t he 
permit (82 0.5. Supp. 1972, §105.16). 

Loss Of Right Under Permit 
Water not put to benef icial use 

in whole o r in part as prov ided by the 
terms of the permit is forfeited by the 
perm it holder and becomes public 
water ava ilable for appropriation 
under the provis ions of 82 O.S. Supp. 
1972, §105.17. Upon such a f inding 
t he applicant is notified by certified 
mail that a loss of r ight hearing will 
be held at which time he may appear 
and show cause why the right should 
not be declared to have been lost 



from nonuse. Failure of the Board to 
determine that a right to use water 
has been lost by nonuse, however, 
does not in any way revive or con­
tinue the right. (82 0.5 Supp. 1972, 
§105.18). 

Reports 
Annual water use surveys are 

conducted by the Board. Cards to 
report water use are mailed in early 
January which are to be comp leted 
and returned by March 1. This infor­
mation not only helps the appl icant 
protect his water right but also pro­
vides valuable information for the 
Board's use in maintaining a record of 
the amount of water used in Okla­
homa. 

Transfer of water rights and 
changes in address must be reported 
to the Board. 

Miscellaneous Provisions in 
The Stream Water law 

Stream water statutes provide 
that the owner of works for the 
storage, diversion or carriage of water 
containing water in excess of his 
beneficial use needs is required to 
deliver such surplus water at 
reasonable rates to parties entitled to 
the use of water for beneficial pur­
poses (82 O.S. Supp. 1972, §1 05.21 ). 

Water turned into any natural or 
artificial watercourse by any party en­
titled to the use of such water may be 
rec laimed below and diverted there­
from by such party, subject to ex­
isting rights and less such allowance 
for losses as may be determined by 
the Board. Anyone wishing to reclaim 
such water using the bed and banks 
of any stream for conveyance must 
file an application with the Board set­
ting forth the particulars of the diver­
sion (82 O.S. Supp. 1972, §105.4). 

Ownership Of Water 
Under the provisions of Title 60 

O.S. 1971, §60, the owner of land 
owns water standing thereon, or flow­
ing over or under its surface but not 
forming a definite stream. Water run­
ning in a definite stream over or 
under the surface may be used for 
domestic purposes as long as it re­
mains there but he may not prevent 

the natural flow of the stream, or of 
the natural spring from which it com­
mences its definite course "as such 
water becomes pub I ic water and is 
subject to appropriation for the bene­
fit and welfare of the people of the 
State." 

The Ok lahoma Water Resources 
Board is charged with administering 
the laws pertaining to public waters. 
The policy of the state regarding such 
admin istration is stated as being to 
provide for water storage and utiliza­
tion for the use and benefit of the 
pub I ic, for conservation and distribu­
tion for usefu l purposes, and to 
benefit the general welfare and future 
economic growth of the state (82 0.5 
Supp. 1972, §1085.17). 

There is a popular misconcep­
tion that water stored in large federa l­
ly built reservoirs belongs to the 
federal government. All stream water, 
which includes lake water, belongs to 
the state. All the Federal Government 
owns in such projects is the structure 
holding the water and the land upon 
which it rests. Municipalities or other 
entities contract with the Federal 
Government for storage in the struc­
ture, not for the water. Anyone 
wish ing to obtain a right to the use of 
such public water must make proper 
application to the Oklahoma Water 
Resources Board. 

Flood Flows 
The Supreme Court in the early 

1900's (Jefferson v. Hicks, 23 Okl. 684, 
102 P. 79, 1909; Mcleod v. Spencer, 
60 Okl. 89, 159 P. 326, 1916) made a 
distinction between what it termed 
ordinary floods and extraordinary 
floods, i.e. an ordinary flood being 
one the repetition of which might, by 
the exercise of ordinary diligence in 
investigating the character and habits 
of the stream, have been anticipated, 
even though the repetition might be 
at uncertain intervals, whi le an extra­
ordinary flood would be unexpected, 
not forseen and the magnitude and 
destructiveness of which could not 
have been anticipated and prevented. 

A case decided in 1943 (Franks 
v. Rouse, 192 Okl. 520, 137 P. 2d 899) 
states in the syllabus that: 
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"A watercourse, in the legal sense 
of the term does not necessarily 
consist merely of the stream as it 
flows within the banks which form 
the channel in ordinary stages of 
water; but inc ludes the overflow 
waters of such stream which ex­
tend beyond its banks in times of 
ordinary f loods and which, at such 
times, are accustomed to f low 
down over the adjacent lower 
lands in a broader but still 
definab le stream, or which flow in 
natural depressions, continuing in 
a general course, though without 
definable banks, back into the 
stream from which they came, or 
into another watercourse. In such 
case the overflow water is not, and 
does not become, surface water." 

This rule was adopted earlier in 
Jefferson v. Hicks, supra, which is the 
earl iest case in Ok lahoma on this sub­
ject. 

Navigable Waters 
The subject of nav igation and 

navigable waters is one of con­
siderable proportion. Navigab le 
waters have been defined as those 
waters of the United States usab le as 
such in interstate or foreign com­
merce (United States v. Utah, 283 U.S. 
64, 75, 1931) "when they form in their 
ordinary condition by themselves, or 
by uniting with other waters, a con­
tinued highway over which com­
merce is or may be carried on w ith 
other States or fore ign countries in 
the customary modes in wh ich such 
commerce is conducted by water." 
Navigable waters of a stream within a 
state, which do not conform to the 
definition of nav igable waters of the 
United States, are nav igable waters of 
that state. 

In developing currently recog­
nized criteria of navigab il ity for 
determining waters subject to the 
paramount authority of the United 
States under the commerce power, 
the landmark case is the New River 
decision rendered by the Supreme 
Court in 1940 (United States v. Ap­
palachian Electric Power Co., 311 U.S. 
377) the Court holding that "The 
navigability of the New River is ... a 



factua l question, but to call it a fact 
cannot obscure the diverse elements 
that enter into the application of the 
legal tests as to navigability." Note 
has been made of statements in the 
New River opinion that availability of 
a stream for navigation must be con­
sidered in addition to evidence of 
navigabi lity under natural conditions; 
but consideration of improvements 
needed to make a stream suitable for 
commerce, even though not com­
pleted or even authorized, may con­
t rol determinations of navigability. In 
add ition, said the Court, a waterway 
is not barred from classification as 
navigable merely because artificial 
aids are needed before commercial 
nav igation may be undertaken. limits 
to such improvements are a matter of 
degree; a balance between cost and 
need when the improvement would 
be useful. The power of Congress 
over commerce is not to be hampered 
because of the necessity for reason­
able improvements to make an inter­
state waterway available for traffic. 

The Court in New River also said 
that "Although navigability to fix 
ownership of the riverbed or riparian 
rights is determined ... as of .. . the ad­
mission to statehood ... navigability, 
for the purpose of the regulation of 
commerce, may later arise". 

Some other points are made in 
the New River decis ion - it is not 
necessary for navigab ility that the use 
should be continuous. Even nonuse 
ove r long periods of years because of 
chan ged conditions, competition 
from railroads or improved highways, 
or other developments, does not af­
fect the navigability of rivers in the 
constitutional sense. When once 
fou n d to be navigable, a waterway re­
mains so. And it i·s well recognized 
that the navigability of a waterway 
may be only of a substantial part of 
its cou rse. 

The navigability of streams in 
relation to control of thei r waters and 
ownership of their beds presents a 
Federal question. (Lynch v. Clements, 
Ok l. 263 P. 2d 153, 1953). Upon admis­
sion of Ok lahoma to the Union, 
according to the United States 
Supreme Court, t itle to the beds of 

navigable streams within its borders 
passed from the United States to the 
state. The passing of title was thus ef­
fected by operation of law, by virtue 
of the constitutional rule of equality 
among the states whereby each new 
state becomes. as was each of the 
original states, the owner of the soil 
underlying the navigable waters 
within its borders. However, title to 
the beds of nonnavigable streams did 
not pass to the state upon its admis­
sion to the Union. If the state has a 
lawfu l claim to any part of the bed of 
a nonnavigable stream, it is only such 
as may be incident to its ownership of 
riparian lands and ''so of the grantees 
and licensees of the state". (Okla­
homa v. Texas, 258 U.S. 574, 1922). 

The Supreme Court fu rther held 
that where the United States owns the 
bed of a nonnavigable stream and the 
upland on one or both sides, it is free 
when disposing of the upland to re­
tain all or any part of the river bed. 
Whether in any particular instance 
the Government has done so is essen­
tially a question of what the Govern­
ment intended. When there is no at­
tempt or intent to dispose of a river 
bed separately from the upland, then, 
tested by common law, conveyances 
of riparian tracts extend not merely to 
the water l ine, but to the middle of 
the stream. 

The vesting of paramount con­
trol over navigation so far as foreign 
and interstate commerce is concern­
ed does not destroy the concurrent 
and subordinate power of the state, 
and the state may act in the absence 
of action by the Federal Government. 
In the words of the United States 
Supreme Court (Coyle v. Oklahoma, 
221 U.S. 559, 1911): 

"The power of Congress to 
regulate commerce among the 
States involves the control of the 
navigable waters of the United 
States over which such commerce 
is conducted is undeniable; but it is 
equally well settled that the con­
t rol of the State over its internal 
commerce involves the right to 
control and regulate navigab le 
streams with in the State until Con­
gress acts on the subject.. ." 
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Imp I ications of the control of 
navigable waters were discussed by 
the Supreme Court in a case decided 
in 1941 (Oklahoma v . Guy F. Atkinson 
Co., 313 U.S. 508, affirming Okla­
homa v. Guy F. Atkinson Co., 37 Fed. 
Supp. 93 (D. Okla. 1941)). This case in­
volved primarily the constitutionality 
of the Act of Congress of June 28, 
1938 (52 Stat. L. 1215) insofar as it 
authorized construction of the 
Denison Dam and Reservoir on Red 
River in Texas and Oklahoma. The 
Court took the view that the project 
in question was a valid exercise of the 
commerce power by Congress. While 
commerce was at that time l imited to 
a portion of the river within Loui­
siana, neverthe less it was stated that: 

"The fact that portions of a river 
are no longer used for commerce 
does not dilute the power of Con­
gress over them ... and it is clear 
that Congress may exercise its con­
trol over the non-navigable 
stretches of a river in order to 
preserve or promote commerce on 
the navigable portions ... " 

Flood protection, watershed develop­
ment, and recovery of the cost of im­
provements through utilization of 
power have been recognized as part 
of commerce control; and, said the 
Court: 

" ... we now add that the power of 
flood control extends to the tribu­
taries of navigable streams. For, 
just as control over the non­
navigable parts of a river may be 
essential or desirable in the in­
terest of the navigable portions, so 
may the key to flood control on a 
navigable stream be found in 
whole or in part in flood control on 
its tributaries ... " 

and 
"the fact that ends other than 
flood control will also be served, 
or that flood control may be rela­
tively of lesser importance does 
not invalidate the exercis·e of the 
authority conferred on Congress." 

As the construction of this dam and 
reservoir was a valid exercise by Con­
gress of its commerce power, the 
Court held that there was no interfer­
ence with the sovereignty of the state. 



Tests of navigabi l ity were 
discussed as some length by the 
United States Supreme Court in Okla­
homa v. Texas, 258 U.S. 574 (1922) in 
reaching the conclusion that no part 
of the Red River within Oklahoma 
was navigable. 

The syl labus by the Oklahoma 
Supreme Court in a case relating to 
the Arkansas River (Lynch v. 
Clements, Okl. 263 P. 2d 153 (1953)) 
contains the fol lowing: 

" ... where the United States 
Supreme Court has jud icially de­
termined that an Oklahoma r iver is 
navigab le be low a certain point, 
although such decision and its 
find ings may not be binding upon 
the parties to subsequent actions 
in the federal courts, this court will 
take judicia l notice that such 
stream is navigable below that 
point, and that title to t he river bed 
where navigab le, and also pre­
viously conveyed by federal grant, 
vested in the State of Oklahoma 
upon its admission as a state." 

It has been determined that the 
Arkansas River in Ok lahoma is navi­
gable roughly f rom the conf luence 
with the Verd igris River (near 
Muskogee, Oklahoma) to the Ok la­
homa-Arkansas state I ine (Kerr­
McClel lan Navigation Channel). 

A lthough navigability tests have 
been app l ied to the Red and Arkansas 
Rivers, such tests have not been ap­
plied to other streams in Ok lahoma to 
determine if they would be navigable 
under Federal law. 

Subject to the paramount auth­
ority of the Federa l Government to 
contro l navigation and to protect the 
navigability of navigable streams, the 
right to appropriate such waters is 
generally recognized throughout the 
West. Many divers ions under ap­
propriative rights are made from 
navigab le streams. The effect of ac­
quisition of·an appropriative rig ht on 
a navigab le stream is to establ ish the 
appropri ator's r ight to make his diver­
sion during the periods in which it 
does not impair the navigable capaci­
ty of the stream. That waters of nav i­
gab le streams of the United States 
may be appropriated, subject to the 

dominant Federa l easement, has been 
spec ifica l ly recognized by the United 
States Supreme Court. The Court 
declared the Colorado River to be a 
navigable stream of the United States 
and recognized the privilege of the 
states and individua ls therein to ap­
propriate and use the water by ho ld­
ing that this privilege is subject to the 
paramount navigat ion authority 
(Arizona v. Cal ifornia, 298 U.S. 558, 
1936). 

In a determ ination of riparian 
rights in the water of navigable 
streams, it is necessary to d istingu ish 
1) rights in the flow of the stream 
itself from 2) rights in the bed of the 
stream and 3) rights in the fast land 
contiguous to the channe l (Curry v. 
Hi l l, 460 P. 2d 933, (Okl. 1969)). The 
Supreme Court sa id, in this case, that: 

" The question of whether such 
streams simi lar to the Kiamichi 
River were navigable in fact at 
least so far as fish ing and use for 
pleasure purposes is concerned has 
been troublesome to the courts in 
various jurisdictions for many 
years. Our prec ise hold ing is that 
the Kiamichi River is an open 
stream, navigab le in fact and can 
be f ished on from boats if the 
fisherman gets on the stream with­
out trespass against the w i l l of the 
abutting owner, but the fisherman 
cannot fix or station trot I ines on 
the bottom of that part of the 
stream owned by the abutting land 
owner without permiss ion of such 
owner." 

POLLUTION CONTROL LAWS 

A Need For Water Quality Control 
Oklahoma's future is highly 

dependent upon the qual ity of water 
it has availab le for use and it is im­
perative that the quality of the state's 
waters be preserved in order to assure 
its appropriateness for al l beneficia l 
uses. 

The Oklahoma Water Resources 
Board is charged with knowing where 
wate r suitab le for al l purposes can be 
found, and that the qual ity of such 
water wil l be su itable for its intended 
use. The effects of municipal, in-
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dustria l and agricultu ral growth, and 
the waste water associated with such 
growth, on the quality of each poten­
tial water supply source must be 
ascertained. In this regard the qua l ity 
of the state's ground waters is as im­
portant, if not more so, as that of 
Ok lahoma's su rface waters. 

One of Oklahoma's greatest 
assets is her o il and it has never been 
more precious than in this era of 
energy shortages. However, the pro­
duction and storage of oi l must be 
done w ith great care if the waters of 
the state are to be adequately pro­
tected . In ea rl ier times the state did 
not insure that adequate precautions 
were taken, and numerous o il spi l ls 
from drill ing and storage areas occur­
red, causing extens ive and long 
lasting po l lution of the state's water 
resources. 

As a by-product of oil and gas 
wel l drilling there is almost always 
salt water brought to t he surface 
which must be disposed of. With 
secondary oi l recovery there is an ad­
ditiona l threat to the ground waters. 
By injecting water under pressure into 
an oi l we l l more oi l can be recovered. 
If sa l t water is used for th is operation, 
great care must be exerc ised so that it 
w ill not percolate through loose, san­
dy soil o r sha le to reach a layer of 
fresh water. In sp ite of the potential 
problems, it shou ld be noted that the 
O klahoma Water Resources Board 
favors the use of salt water for this 
recovery, particularly in areas of the 
state where there is a shortage of 
fresh water available. 

Sewage must be adequately 
treated before it is released into a 
stream. Industrial plants typically are 
requ ired to have lagoons into which 
they can put waste water so the waste 
can settle out before the water can be 
aga in put into the streams. 

Another way man can and some­
times does po l lute the su rface water 
is with chemicals. By us ing insec­
t ic ides and herbicides to control 
objectionable insects and plants, 
f ields are sprayed with the rain 
wash ing it into the streams. It has 
been found that th is k ind of pollution 
reduces and sometimes el iminates 



the reproduction of fish in streams. 
Insecticides and herbicides have also 
demonstrated harmful effects on 
humans, animals and birds. 

In addition to man-made po llu­
tion, the waters in several areas of 
Oklahoma are polluted by natural 
salt as discussed in Chapter IV. 

Early Pollution Laws 
Recogniz ing some of these prob­

lems, the legislature early on enacted 
laws (S.L. 1927, Chapter 38, page 59) 
concerning municipal water supplies 
making it unlawful to: 

" ... pollute, or permit t he pollUtion, 
by salt water or by crude oil or the 
bottom settlings thereof. or by 
su lphur water or any other mineral 
water or by the refuse or the pro­
ducts of any well or mine, of any 
stream, pond, sp ring, lake or other 
water reservoir fit to be used, and 
used as a water supply by an incor­
porated city or town by which said 
water is rendered unfit for use as a 
water supply for municipal pur­
poses. In any case in which a 
municipal water supply has been 
so polluted prior to the passage of 
this Act and such pollution is suf­
fered to continue after the passage 
of this Act the same shall be deem­
ed as unlawful pollution as herein 
defined." 

The Act provided a right of ac­
tion for damages to incorporated 
cities and towns resulting from such 
pollution of its water supply; the 
amount of compensation for the 
detriment caused, whether it would 
have been anticipated or not; and fur­
ther provided " where such pollution 
is continued for a period of six 
months or more, the injury shall be 
regarded as permanent". 

The Oklahoma Supreme Court 
had occasion to consider three 
leading cases concerning this law: 
1) The measure of damages for per­
manent pollution (Roxana Petroleum 
Corporation v. City of Pawnee, 155 
Okl. 141, 7 P. 2d 663, 1932); 2) Amount 
of damages (Arkansas Fuel Oil Co. v. 
City of Blackwell, C.C.A. Okl., 87 P. 
2d 50, 1937); and 3) Temporary dam-

ages (Oklahoma City v. Tyetenicz, 
175 Okl. 228, 52 P. 2d 849, 1935). 

Water Pollution Control Act of 1955 
As more and more people began 

using more and more water, pollution 
began to loom as a very great prob­
lem. Recogniz ing this problem, and 
recognizing the importance of main­
taining the quality of Oklahoma's 
water, the Legislature passed the 
" Oklahoma Water Pollution Control 
Act of 1955" (82 O.S. Supp. 1955, §901 
et seq.). 

The declaration of pol icy with 
regard to pol lution of state waters 
was set forth in §904 as follows: 

" Whereas the pollution of the 
waters of this state constitutes a 
menace to public health and wel­
fare, creates public nuisances, is 
harmful to wild life, f ish and 
aquatic I ife, and impa irs domestic, 
agricu l tural, industrial, recrea­
tional and other legitimate bene­
ficial uses of water, and whereas 
the problem of water pollution of 
this state is closely related to the 
problem of water pollution in ad­
joining states, it is hereby declared 
to be the public policy of this state 
to conserve the waters of the state 
and to protect, mainta in and im­
prove the quality thereof for 
pub lic water supplies, for the pro­
pagation of wildlife, fish and 
aquatic life and for domestic, 
agricu l tural, industrial , recrea­
tional and other legitimate bene­
ficial uses; to provide that no 
waste be discharged into any 
waters of the state without first be­
ing given the degree of treatment 
necessary to protect the legitimate 
beneficial uses of such waters; to 
provide for the prevention, abate­
ment and control of new or exist­
ing water pollution; and to coop­
erate with other agencies of this 
state, agencies of other states and 
the federal government in carrying 
out these objectives." 

§907 of the Act made it unlaw­
ful for any person to cause pollution 
of any waters of the state. It was fur­
ther unlawful for any person to carry 
on certain activities without first 
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securing a perm it from the Board. 
Such activities were specified as: 
(1) the construction, installation, 

modification or operation of 
any industrial d isposal system or 
part thereof or any extension or 
addition thereto; 

(2) the increase in volume or 
strength of any industrial wastes 
in excess of the perm1ss1ve 
discharges specified under any 
ex isting permit; 

(3) the construction, installation, or 
operation of any industrial or 
commercial establishment or 
any extension or modification 
thereof or addition thereto, the 
operation of which would cause 
an increase in the d ischarge of 
wastes into the waters of the 
state or would otherwise alter 
the physical, chemical or biolo­
gica l properties of any waters of 
the state in any manner not 
already lawfully authorized; 

(4) the construction or use of any 
new outlet for the discharge of 
any wastes into the waters of 
the state. 

In addition, §907 made it the respon­
sibility of the State Department of 
Health to issue permits for the con­
struction and installation of munici­
pa l sewage disposal systems and fur­
ther provided that the Department of 
Health must report to the Ok lahoma 
Water Resources Board any techn ical 
information re lative to such systems 
as the Board might require. 

Penalties for vio lations were 
provided in §912 and the right of ap­
pea l by persons who might be 
adversely affected was provided for 
in §913. 

" Pollution" was defined as 
"contamination, or other alteration of 
the physical , chemical or biologica l 
properties of any natural waters of 
the state, or such d ischarge of any I i­
quid, gaseous or so l id substance into 
any waters of the state as will or is 
likely to create a nuisance or render 
such waters harmfu l or detrimenta l o r 
injurious to pub l ic health, safety or 
welfare, or to domestic, commercial, 
industrial, agricultural, recreational, 
or other legitimate beneficial uses, or 



to livestock, wild animals, birds, fish 
or other aquatic life". " Wastes" were 
said to mean "industrial waste and all 
other I iquid, gaseous . or solid 
substances which may pollute or tend 
to pollute any waters of the state". 
The Act declared "waters of the 
state" to mean "al l streams, lakes, 
ponds, marshes, watercourses, water­
ways, wells, springs, irrigation 
systems, drainage systems, and all 
other bodies or accumulations of 
water, surface and underground, 
natural or artif icial, pub l ic or private, 
which are contained within, flow 
through, or border upon this state or 
any portion thereof. (82 O.S. 1961, 
§905.) 

The powers and duties of the 
Board were enumerated in §906. 
§906(a) authorized the Board to 
develop comprehens ive programs for 
the prevention, control and abate­
ment of new or existing pollution of 
the waters of the state. §906(f) author­
ized the Board to " adopt, modify or 
repeal and promulgate standards of 
quality of the waters of the state and 
c lassify such waters accord ing to 
their best uses in the interest of the 
public for the prevention, control and 
abatement of pollution". 

In order to effectuate the com­
prehensive program required in 
§906(a), the Board was authorized in 
§908 to group state waters into 
classes according to t heir present and 
future best uses for the purpose of 
progressively improving t he qua l ity 
of such waters and upgrading them 
from time to time by reclassify ing 
them to the extent practica l and in 
the public interest. Hearing and 
publ ished notice was requ ired prior 
to class ifying or reclassifying the 
waters or setting standard s. Pursuant 
to th is authority water qua l ity stan­
dards were completed in 1968. The 
standards were revised and updated 
in 1973, aga in in 1976, and most 
recently in 1979. The standards are in­
corporated in the rul es and regula­
tions of the Oklahoma Water 
Resources Board and thereby into the 
laws of the State of Oklahoma. Any 
violation of their provisions gives rise 

to the remedies set forth in the Water 
Pollution Control Act. 

Water Quality 
Coordinating Committee 

With the passage of the Federal 
Water Quality Act of 1965 (Public 
Law 89-234) the Governor of Okla­
homa, by Executive Order dated 
January 13, 1966, created the Okla­
homa Water Qua lity Coordinat ing 
Committee. This committee was com­
posed of the heads of those agenc ies 
having water pollution control statu­
tory authority who were given the ad­
ditional responsibi l ity of coordinat ing 
state water quality control activ ities 
with the 1965 Federal Water Qual ity 
Act. The agencies involved were the 
Ok lahoma Water Resources Board, 
the Oklahoma State Department of 
Health, the Ok lahoma State Corpora­
tion Commission, the Ok lahoma State 
Department of Wi ldlife Conservation 
and the Oklahoma State Department 
of Agricu l ture. 

Pollution Control 
Coordinating Act of 1968 

The Pollution Control Coordin­
ating Act was passed in 1968 creating 
t he State Department of ,Pollution 
Control (82 O.S. 1971, §§932 through 
942, as amended). The Act p rovides 
that the Department of Pollution 
Control be administered by the Pollu­
t ion Control Coordinating Board 
which is composed of nine members 
as follows: The State Commiss ioner 
of Health; the Pres ident of the State 
Board of Agricu lture; t he D i r~ctor of 
the Ok lahoma Water Resources 
Board; t he Director of the Depart­
ment of Wi ldlife Conservation; the 
Cha irman of t he Oklahoma Corpora­
tion Commission; the Di rector of t he 
Department of Industrial Develop­
ment; the Di rector of the Oklahoma 
Conservation Commission; and two 
members appo inted by the Governor 
with the advice and consent of t he 
Senate who must be knowledgeable 
and experienced in environmental ac­
tiv it ies. 

The Department of Pollution 
Control, the administrative arm of the 
Pollution Control Coordinating 
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Board, is responsible for establishing 
a coord inated water pollution con­
trol p rogram uti l izing the existing 
resources and faci l ities in the five 
state agencies having water pollution 
control responsibilities and authority 
under existing statutes. 

The 1972 Pollution Control Laws 
The pollution control laws were 

cod ified in 1972 without significant 
change from the 1955 Act (82 O.S. 
Supp. 1972, §§926.1 through 926.1 3). 
Additional responsibi l ities of the 
Oklahoma Water Resources Board in 
con junction with other state agencies 
are described under 82 O.S. 1971 , 
§§932.1 et seq., as amended (Po llu­
tion Control Coord inating Act of 
1968). 

In addition, the Scen ic Rivers 
Act of 1970 gave the Board and other 
appropri ate water po llu tion control 
agencies the authori ty to ass ist in 
preventing and el iminating the pollu­
tion of waters with in the designated 
scen ic river areas (82 O.S. 1971, 
§1457). 

The Board' s authori ty in all 
water quality areas, either as t he 
primary regu latory agency or in a 
more general oversight role, has been 
recogn ized on numerous occasions 
by the Attorney General. See Op inion 
No. 76-215 dated July 30, 1976, and 
more recently Opinion No. 79-205 of 
August 28, 1979, wherein it stated: 

" In light of the statutory provisions 
relat ive to the Water Resou rces 
Board evidencing the Legislatu re's 
intent that the jurisdiction and 
authority of such Board is to be 
auxili ary and supplemental to 
other pollution laws and that t he 
Board is to provide additional and 
cumulative remedies to prevent. 
abate and control pollution of t he 
waters of t he state, it is apparent 
that Section 2756 (63 O.S. Supp. 
1978, §2756(A){2)) does not operate 
to divest the Board of its authority 
to act in t he area of water pollu­
tion generated by oi l and gas 
related operations ... " 
" Accordingly, it is the opinion of 
t he Attorney General t hat...63 O.S. 
Supp. 1978, §2756(A){2) does not 



prevent the exercise of jurisdiction 
by the Water Resources Board over 
oil and gas related pollution pur­
suant to its authority found in 82 
O.S. Supp. 1972, §926.1 et seq. in 
order to prevent, abate and control 
the pollution of the waters of the 
state." 

Waste Discharge 

Permits 
Any person discharging wastes 

into the waters of the state, such as li­
quid, gasses, solids, or other waste 

substances or a combination thereof, 
resulting f rom any process of in­
dustry, manufacturing trade or 

business or from the development, 
processing, or recovery of any natural 
resource, must secure a permit from 
the Board before commencing such 
activity. A permit from the Board, 
however, is not required for industries 

discharging industrial waste directly 

into municipal treatment facilities 

nor for discharges encompassed 
within normal agricultural activities 
(82 O .S. Supp. 1972, §926.5; Rules and 
Regulations of the Board; 63 O.S. 
Supp. 1978, §2751 et seq.). In addi­
tion, under the Board's rules and 
regulations, any person who gener­
ates industrial waste and constructs 
lagoons, septic tanks, and/or total 
retention facilities for storage and/or 
disposal of industrial wastes must 
secu re a permit from the Board 
before commencing such activity. 
Well service company terminal yards 
which generate waste from the wash­
ing of vehicles and/or storage of salt 
water, mud and other substances 
used in the exploration, development 
and production of oil and gas having 
a discharge or a potential for con­
tamination of surface or ground 
waters of the state must also secure a 
perm it from the Board. 

Under the Board's rules and 
regulations, the discharge of con­
tam inated storm water is prohibited 
unless it is pretreated before 
discharge. If contaminated storm 
water runoff is retained in lagoons or 
ponds, and is hazardous or toxic, such 

lagoons and ponds must be lined and 
proof of same provided. 

Application forms are provided 
by the Board and must be filed in 
duplicate. Plant location and com­
plete plant operations must be 
described in the application. A map 
of the area must be attached showing 
the location of the facilities, location 
of receiving waters, discharge points, 
lagoons, storage facilities, etc. If 
deemed appropriate the Board may 
ask for detailed plans and specifica­
tions (82 0.5. 5upp. 1972, §926.4). 

Notice And Hearing 
When an appl ication has been 

accepted for filing a date is set for a 
hearing and a notice is prepared set­
ting forth all of the pertinent facts in 
the app l ication. The applicant must 
publish the notice at his expense once 
each week for two consecutive weeks 
in the county in whi ch the discharge 
is located and such other counties as 
the Board may designate. Hearings 
are conducted in accordance with the 
Administrative Procedures Act and 
the Board's rules and regulations (82 
O.S. Supp. 1972, §926.3). 

Permits 
The Board may either approve 

or deny the application and, if ap­
proved, the Board may require 
spec ial conditions be included in the 
perm i t. 

All waste disposal permits are 
issued for a period of f ive years and 
may be renewed upon written ap­
plication to the Board. A water 
disposal permit may be modified by 
filing an amended application by the 
app l icant or the Board may request 
that an amended application be filed 
(82 0 .S. Supp. 1972, §926.4). 

The Board may require the 
maintenance of records relating to 
the operation of disposal systems. 
Copies of such records must be sub­
mitted upon request and any 
authorized representative of the 
Board may examine records or 
memoranda pertaining to the opera­
tion of disposal systems (82 O .S. 
Supp. 1972, §926.9). 
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Violations - Notice And Hearing 
The Board or its duly authorized 

representatives has the power to 
enter at reasonable times upon any 
private or public property for the pur­
pose of inspecting and investigating 
conditions relating to pollution or 
possible pollution (82 O.S. Supp. 
1972, §926.9). 

82 0 .5. Supp. 1972, §926.7A, 
provides that: 

" Whenever the Board determines 
there are reasonable grounds to 
believe that there has been a viola­
tion of any of the provisions of this 
act or any order of the Board, it 
shall give written notice to the 
alleged violator or violators speci­
fying the cause of complaint. Such 
notice shall require that the mat­
ters complained of be corrected or 
that the alleged violator appear 
before the Board at a time and 
place within the affected area or 
within a mutually agreeable loca­
tion specified in the notice and 
answer the charges. The notice 
shall be delivered to the alleged 
violator or violators in accordance 
with the provisions of subsection D 
of this section not less than twenty 
(20) days before the time set for the 
hearing." 

Under the provisions of this section 
the violator is given the option of cor­
recting the matters complained of or 
appearing at a hearing for the pur­
pose of answering charges. Should 
the violator elect to comp ly with the 
Board's notice and requirements he 
must correct the matter in a manner 
acceptable to the Board and need not 
appear at the hearing. In the alter­
native, if a violation hearing is held, 
the Board affords the alleged violator 
or violators an opportunity for a fair 
hearing in accordance with the provi­
sions of §926.8 regarding conduct of 
hearings. 

On the basis of evidence pro­
duced at the hearing, the Board is re­
quired to make findings of fact and 
conclusions of law and enter its order 
thereon. The order of the Board 
becomes binding upon all parties 
unless appealed to the district court. 



Under the provisions of 82 0.5. 
Supp. 1972, §926.10A, any person 
violating the provisions of, or who 
fails to perform the duties imposed 
by the Act, or violates any order or 
determ ination of the Board is gu ilty 
of a misdemeanor and in addition 
may be enjoined from continuing 
such violation. Each day upon which 
such violation occurs constitutes a 
separate violation. §926.108 pro­
vides: 

" It shall be the duty of the At­
torney General on the request of 
the Board to bring an action for an 
injunction against any person 
violating the provisions of this act 
or violating any order or deter­
mination of the Board. In any ac­
tion for an injunction brought pur­
suant to this section, any findings 
of the Board after hearing or due 
notice shall be prima facie 
evidence of the facts found 
therein." 

Laboratory Certification 
The objectives of the laboratory 

certification program are to provide 
reasonable assurance of the accuracy 
of scientific data submitted to the 
Board and to establish the use of 
uniform methods of water analysis. 
Each laboratory must employ quali­
fied personnel and maintain ade­
quate equipment and facilities. 

CONCLUDING NOTE 
Water law and its administration 

in Oklahoma has a long and storied 
history. In many respects it is a highly 
complex and technical area and this 
Chapter is but a brief high I ight of the 
subject. For a more in-depth study of 
Oklahoma Water Law, attention is 
directed to the following pub I ications 
by Joseph F. Rarick, J.S.D., David 
Ross Boyd, Professor of Law, College 
of Law, University of Oklahoma: 

Oklahoma Water Law, Ground or 
Percolating, In The Pre-1971 Period, 
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Reprinted from "Oklahoma Law 
Review", Volume 24, Number 4, 
November 1971. 

Oklahoma Water Law, Stream and 
Surface, In The Pre-1963 Period, 
Vo l ume 22, "Ok l ahoma Law 
Review", No. 1, February 1969). 

Oklahoma Water Law, Stream and 
Surface, Under The 1963 Amend­
ments, Reprinted from Volume 23, 
Issue No 1 (February 1970) of the 
" Oklahoma Law Review". 

Oklahoma Water Law, Stream and 
Surface, The Water Conservation 
Storage Commission and The 1965 
and '1967 Amendments, Reprinted 
from Volume 24, Issue No. 1, 
(February 1971) of the "Oklahoma 
Law Review". 

The Right To Use Water In Okla­
homa, Copyright 1976, by Joseph F. 
Rarick, The University of Okla­
homa Law Center. 




