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Oklahoma Water Resources Board
IN THE DISTRICT COURT OF OKLAHOMA COUNTY

STATE OF OKLAHOMA

. OKLAHOMA FARM BUREAU LEGAL
FOUNDATION, et al.

Petitioners,
V. Case No. CV-2013-2414
OKLAHOMA WATER RESOURCES BOARD,
Respondent, District Judge Barbara Swinton

V.

TISHOMINGO NATIONAL FISH HATCHERY,
etal.,

Other Parties of Record.

MOTION FOR DISCOVERY AND HEARING ON PROCEDURAL
IRREGULARITIES AND FOR SCHEDULING CONFERENCE

Petitioners Pontotoc County Farm Bureau, Oklahoma Farm Burean Legal Foundation,
Oklahoma Independent Petroleun Association, Oklahoma Aggregates Association,
Environmental Federation of Oklahoma, Oklahoma Cattlemen’s Association, TXI, and Arbuckle-
Simpson Aquifer Protection Federation of Oklahoma, Inc. (collectively “Petitioners™), move
pursuant to 75 O.S. § 321 for an order providing for discovery and an evidentiary hearing on
alleged irregularities in administrative procedure before the Oklahoma Water Resources Board
(“Board™).

In this case, Petitioners seek judicial review of the Board’s order finding that just 78,404
acre-feet of groundwater is available for use from all of the Arbuckle-Simpson Groundwater
Basin (roughly 400,000 surface acres) each year. The APA confines this Court’s review to the
record except that additional testimony may be taken regarding alleged procedural irregularities

not shown in the record. Jd. § 321. Petitioners allege that in the course of evaluating the evidence



the Hearing Examiner received and considered ex parte communications to which they had no
opportunity 1o respond. Under the Oklahoma Administrative Procedures Act (“APA™), findings
of fact in an individual proceeding must be based exclusively on evidence received and matters
officially noticed on the record. 75 O.S. § 309(H). Because their allegation that the Hearing
Examiner received and considered material outside the administrative record necessarily cannot
be evaluated solely from that record, Petitioners ask the Court for an evidentiary hearing and
limited discovery pursuant to 75 O.S. § 321.

1. Board staff responded directly to Petitioners’ evidence and argument through ex
parte communications not shown on the record.

This is an appeal from the Board’s final order in an individual proceeding to determine the
amount of groundwater from of the Arbuckle-Simpson Groundwater Basin that may be used by
owners of the overlying land each year (“Order™). The proceeding was initiated in March 2012
when the Board’s staff completed a statutorily required study of the basin and issued a tentative
finding that 78,404 acre-feet groundwater is available annually. The Board then held an
evidentiary hearing, which began with the Board’s staff’s presentation of evidence in support of
their tentative finding. Petitioners participated in the hearing by cross-examining witnesses who
took part in the study and by presenting independent evidence that there were errors in the
groundwater modeling on which the study was centered. At the conclusion of Petitioners’
evidence, the Board’s staff attorney called rebuttal witnesses who offered additional testimony in
rebuttal to Petitioners’ evidence.

In post-hearing briefing, Petitioners argued from the evidence that the staff’s study did not
support or lead to the tentative finding and that adopting the tentative finding would otherwise
violate both statutory and constitutional law. Though other parties filed responses to the

Petitioners’ brief, the Board’s staff did not However, the Hearing Examiner had several



communications off the record specifically to allow Board staff to respond to the Petitioners’
brief.

After post-hearing briefing was complete, the Hearing Examiner asked the Board’s
general counse] for the staff’s help in responding to the Petitioners’ brief, (Meazel Aff. § g. (copy
attached as Exhibit 1); Walker Aff. Ex. D at 7-8 (copy attached as Exhibit 2).) The Hearing
Examiner identified at least three issues for which she could not find responsive evidence in the
record: (1) unexplained changes in staff’s estimate of the amount of water stored in the basin, 2)
errors in the groundwater modeling on which staff based their tentative finding, and (3) the staff
primarily studied only one of the three regions for which they made tentative findings. (Walker
Aff. Ex. D at 8.) The general counsel agreed to provide a complete response to Petitioners’ brief

and to have Board staff fill any gaps in the record:

“I told Emily we would take a shot at putting together a list of issues raised in the
attached brief, then address those one by one with references to evidence in the
record (e.g. exhibit number and page, or testimony presented at the hearing) and
with staff ‘expertise’ to explain where necessary.”

(Walker Aff. Ex. D at 8 (parenthetical in original).)

Over the following month, the general counsel coordinated with the staff attorney who
had presented evidence at the hearing to confer with other Board staff and witnesses who had
testified at the hearing. Witnesses participated in conference calls and prepared memos and
written comments intended to respond to Petitioners’ brief. (See Walker Aff. Ex. D.) Included
within the staff memos were new facts and arguments, which had not been presented at any point
in the proceeding. The staff attorney then synthesized this information in a written response to
Petitioners’ brief, which was e-mailed to the Hearing Examiner on September 14, 2012. (Walker

Supp. Aff ] 6 (copy attached as Exhibit 3); Meazell Aff. § j; Walker Aff. Ex. D at 10.) Despite



Petitioners’ repeated requests to the Board and the Hearing Examiner, this document has never
been included in the record, and the Petitioners have never been allowed to see it or respond to it.

2. The Hearing Examiner relied on the communications with staff to evaluate the
evidence and make findings of fact.

Petitioners allege that the Hearing Examiner reviewed, considered, and relied upon the
written response to their brief and other off the record communications' with Board’s staff to
evaluate the evidence and make findings of fact. The September 14th e-mail transmitting the
response recites that it addresses the three issues for which the Hearing Examiner had been
unable to find responsive evidence. The Hearing Examiner’s findings of fact on all three of these
issues were uniformly contrary to the evidence cited in Petitioners’ brief. (Order at Findings of
Fact §§ 22-23 (regarding water in storage), ] 39-54 (regarding groundwater modeling), and
14-18 (regarding scope of the study and the Board’s findings).) Petitioners allege the Hearing
Examiner relied on statements outside the record to make findings on other issues as well.

At the MAY hearing, the Protestant’s presented irrefutable evidence that the standard
which the Board claimed it used to make its MAY determination was nof actually used as

contended.? The Hearing Examiner’s proposed order found that the Protestants proved that this

! petitioners only learned of the September 14th response to their post-hearing brief by virtue of
documents obtained from the Board through Open Records Act requests and from the USGS
through Freedom of Information Act requests. The response itself and other communications
with the Hearing Examiner were never produced. Further information may have been provided to
the Hearing Examiner over the phone. The Board’s general counsel and staff attorney
communicated with the Hearing Examiner while they were preparing the response to Petitioners’
brief, even though the staff attorney directly participated in the evidentiary hearing and presented
evidence in direct opposition to Petitioners’ evidence.

2 In the evidence presented at the MAY hearing, the Board claimed that it used reductions in fish
habitat as its criteria or standard to determine how much groundwater could be withdrawn
without unreasonably reducing the natural flow of springs and streams. The Board conducted an
Instream Flow Assessment (*ISA™) which measured the reduction in fish habitat resulting from
corresponding reductions in “baseline low flow” (a very specific stream flow regime). The

4



was indeed the case, nevertheless the Hearing Examiner adopted the proposed MAY without any
explanation of what standard, if any, was used in its place or why such new standard was
supposedly appropriate. The information obtained by Protestants through the Open Records Act
request highly suggests that the Hearing Examiner received off-the-record arguments and new
evidence which responded to the arguments made in Protestants® post-hearing brief and which
influenced the Hearing Examiner’s deliberations and decision on this critical issue.

3. Because whether the Hearing Examiner received or considered material outside the
record necessarily cannot be shown from within the record, the Court should hold
an evidentiary hearing.

Under the Oklahoma’s APA, the Board’s findings of fact must be based exclusively on
the evidence received and matters officially noticed on the record. 75 O.S. § 309(H). Though the
Board may utilize its expertise in evaluating the evidence, the technical or scientific facts on
which they rely must be formally noticed on the record and subjected to scrutiny by the parties.
Id. § 310(4); 2013 OK 29 § 8. Accordingly, the APA provides for the administrative Tecord to
include (1) the evidence received or considered at the proceeding, (2) a statement of matters
officially noticed, and (3) “all other evidence or data submitted to the Hearing Fxaminer...in

connection with their consideration of the case provided all parties have had access to such

evidence.” Id § 309(F) (emphases added).

Board decided that groundwater could be withdrawn so long as it did not reduce this “baseline
low flow” by more than 25%, because the Board determined that the corresponding reductions in
fish habitat were acceptable. However, the evidence presented at the MAY hearing irrefutably
showed that, inexplicably, the Board’s computer modeling and its MAY determination were
based upon an entirely different stream flow regime, i.e. the 5-Year Average Flow (according to
the Board), and consequently no one knew or could say what impact groundwater withdrawal at
the MAY amount would have upon fish habitat, i.e. whether the impact would be more or less
than the 25% standard selected by the Board.



Petitioners allege that the Hearing Examiner received and considered information that is
not included in the record and which no party has had any opportunity to contest. In fact, it is
clear (1) that the Hearing Examiner solicited from staff a2 Board response in opposition to
Petitioners’ post-hearing brief, (2) that staff prepared a response brief presenting its position as to
why Petitioners’ arguments were not well founded, and (3) that the Hearing Examiner received
and considered such response in her deliberations. Because their allegation that the Hearing
Examiner relied on material outside the administrative record cannot be evaluated solely from
within that record, Petitioners ask the Court for an evidentiary hearing and limited discovery.

4. Because uncertainty over whether and when an evidentiary hearing will be held
before this Court to supplement the record has prevented the parties from agreeing

to a briefing schedule, a scheduling conference is requested in coordination with the
resolution of this motion.

All the parties who have appeared to date have tried to mutually agree on a schedule for
this matter, but the uncertainty as to whether or when there would be a hearing to supplement the
record made it impossible to agree on specific dates. Pefitioners proposed neutralizing this
obstacle by moving for an evidentiary hearing and concurrently requesting a scheduling
conference to be held in light of the resolution of that motion. No party objected to proceeding
thusly. Therefore, Petitioners ask that a scheduling conference be set contemporaneously with the

resolution of its motion for an evidentiary hearing.



Respectfully submitied,

L.% %ALKER, OBA #10508

SCOTT A. BUTCHER, OBA #22513
CROWE & DUNLEVY

A Professional Corporation

20 N. Broadway Ave., Suite 1800
Oklahoma City, Oklahoma 73102

(405) 235-7700

(405) 239-6651 (Facsimile)
matk.walker@crowedunlevy.com
scott.butcher@crowedunlevy.com

Attorneys for Petitioners Oklahoms
Farm Bureau Legal Foundation,
Pontotoc County Farm Bureau,
Oklahoma Independent Petroleum
Association, Environmental Federation
of Oklahoma, Oklahoma Cattlemen’s
Association, and Oklahoma Aggregates
Association

MICHAEL C. W@FFORD, OBA# 9810
DOERNER, SAUNDERS, DANIEL &
ANDERSON, LLP

201 Robert S. Kerr Ave., Suite 700

Oklahoma City, Oklahoma 73102

(405) 319-3500
(405) 319-3534 (Facsimile)

Attorneys For Petitioners Oklahoma
Aggregates Association and TXI



JA%% R. BARNETT, OBA# 547
DOERNER, SAUNDERS, DANIEL &
ANDERSON, LLP

201 Robert S. Kerr Ave., Suite 700
Oklahoma City, Oklahoma 73102

(405) 319-3500
{405) 319-3534 (Facsimile)

Attorneys For Petitioner Arbuckle-
Simpson Aquifer Protection Federation
of Oklahoma, Inc.

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above and foregoing was mailed, postage
prepaid, this 29" day of April, 2014, to the addresses on Exhibit A.
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Bill Holley

City of Sulphur

600 W. Broadway
Sulphur, Oklahoma 73086

City of Sulpher, A.S.A.P.

Tommy Kramer
215N. 4th
Durant, Oklahoma 74701

City of Durant
George Mathews

426 Westchester
Ada, Oklahoma 74820

U.S. Silica, Oklnhoma Aggregates Association

James Dunegan, City Manager
City of Durant

P.O. Box 578

Durant, Oklahoma 74702

City of Durant

Dave Roberson
P.0. Box 235
Sulphur, Oklahoma 73086

Murray County Rural Water District No. 1

Cody Holcomb

Ada Public Works Authority
231 S. Townsend

Ada, Cklahoma 74820

City of Ads, Ads Public Works Authority

Jona Tucker

Nature Conservancy of Oklehoma
31700 CR 3593

Stonewall, Oklahoma 74871

Nature Conservancy of Oklahoma

Thomas J. Enis
100 N. Broadway, Suite 1700
Oklahoma City, Oklahoma 73102

Estate of Ida Sutton Willinms

Kevin Blackwood
P.O. Box 2352
Adn, Oklahoma 74820

CPASA

Shennon Shirley
2370 N. Daube Ranch Raad
Mill Creek, Oklahoma 74856

Edward T. Tillery
210 W. Grant Ave.
Pauls Valley, Oklahoma 73075

Arbuckle Master Conservancy District

Richard Day
3284 State Highway 1 W
Roff, Oklahoma 74865

Gary Kinder, City Engineer
City of Ada

231 S. Townsend

Ada, Oklahoma 74820

City of Ads

Jerry L. Tomlinson, Mayor
City of Durant

P.O. Box 578

Durant, Oklahoma 74702

City of Durant

Lewis Parkhill, Mayor

City of Tishomingo

409 S. Mickle

Tishomingo, Oklahoma 73460

City of Tishomingo

Kelly Hurt
PO, Box 299
Allen, Oklahoma 74825

Arbuclkde-Simpson Landowners Group

Gary J. Montin
P.O. Box 202
Connerville, Oklahoma 74836

Joscph Mommow
23475 CR 3500
Roff, Oklahoma 74865

Fred Chapman

Chzpman Properties

P.O. Box 1754

Ardmore, Okishoma 73401

Chapman Properties

Chuck Roberts
21745 CR 3510
Fitzhugh, Oklahoma 74843

EXHIBIT A

Maria Peck

Oklahoma Farm Buresu

2501 N, Stiles

Oklashoma City, Oklahoma 73105

Oklahoma Farm Burean

Jim Rodrigucz

Oklahoma Aggregates Association
3500 N. Lincoln

Oklahoma City, Oklahoma 73072

Oklaboma Aggregates Association

D. Craig Shew
Box 1373
Ada, Oklshoma 74821

City of Ada

Guy Scwell
1100 E. 14th St.
Ada, Oklahoma 74820

Institute of Environmental Science, Education

& Research

C.J. Maxwell, Ir.
4500 Highway 7 West
Tishomingo, Oklahoma 73460

Jonathan Gourley
I N.W. ITth St
Oklshoma City, Oklahoma 73118

Bill Brunk
P.0. Box 280
Fittstown, Oklehoma 74842

Bruce Noble

National Park Service

Chickasaw Netional Recreation Area
1008 W, 2nd Street

Sulphur, Oklshoma 73086

National Park Service, Chickasaw National

Recreation Area

Dick Sealf
P.O. Box 851
Ada, Oklshoma 74820

Roonie Wartchow
26440 CR 3520
Roff, Oklahoms 74865



Carolyn Sparks
P.O. Box 502
Sulphur, Qklahoma 73086

Velta Wingerd

Wingard Water Corpocation
10371 CR 1620

Fitzhugh, Oklahoma 74843

Wingard Water Corporation

Jerry Lamb
12160 CR 1690
Roff, Oklahoma 74865

Carl Adcook
1035 Republic NW
Ardmore, Oklahoma 73401

Deboreh Arnold
4405 S. Prairic Road
‘Tishomingo, Oklahoma 73460

Dayna Baker
601 L. St NE,
Ardmore, Oklshoma 73401

James Butler
918 3rd Ave. NE
Ardmore, Oklahoma 73401

Michae] Castellow
201 Country Club Rd.
Ardmore, Oklahoma 73401

Jon Collins
460 Willowridge
Ardmore, Oklahoma 7340]

Betty Crabtree
23011 Indian Meridian Rd.
Pauls Valicy, Okizhoma 73075

Charles Morrow
24044 Highway t W
Roff, Oklahoma 74865

Paul Warren
P.O. Box 60
Mill Creek, Oklahoma 74856

James T. Johnson

1.B. Johnson

1133 Fletcher Road
Sulphur, Oklahoma 73086

Joyce Allgood
717 4th S.E.
Ardmore, Oklahoma 73401

Mark Atkins
7481 Mesquitc Ridge
Sanger, Texas 76266

Monica Bell
507 Fleming Drive
Mt. Pleasant, TX 75455

Kenneth J. Byisma
407 Ash
Ardmore, Oklahoma 73401

Norma Chaney
1160 W. Webb Rd.
Tishomingo, Oklahoma 73460

Kenneth Copeland
57 Wisteria
Lone Grove, Oklahoma 73443

Joyce Crosby
800 Rosewood
Ardmore, Oklahoma 73401

Floy Parkhill
409 S. Mickle St.
Tishomingo, Oklzhoma 73460

Julie Aultman
P.0. Box 1209
Ardmore, Oklahoma 73402

Charles Roos
7955 CR 1670
Roff, Oklahoma 74865

Dean Amold
4405 S. Prairic Road
Tishomingo, Oklahoma 73460

Patricia Baker
147 Mark Rd.
Lone Grove, Oklahoma 73443

Johany P. Bryant
2201 Oakglen Dr.
Ardmore, Oklahoma 73401

Tracy Camphbell
2021 4th N.W, #83
Ardmore, Oklahoma 73401

Jill Clark
1908 7th N.W.
Ardmore, Oklahoma 73401

Amanda Copeland
57 Wisteria
Lone Grove, Oklahoma 73443

Josh Davidson
692 Spring Hope Rd.
Ardmore, Oklahoma 73401



Howard and Jean Drew
2232 Cloves Leaf PL
Ardmore, Oklahoma 73401

Tammie Durbin
337 Lakeside Rd.
Ardmore, Oklahoma 73401

James Gallgher
3302 Rancho Lane
Ardmore, Oklahoma 73401

Robert Brunk
1015 Chambers Drive
Colorado Springs, CO 80904

Jeanie Upson
924 Sioux
Ardmore, Oklahoma 73401

Roselyn Tiner

P.0. Box 178

3005 US Highway 70
Wilson, Oklahoma 73463

Claudia F. Spalding
2649 Silo Road
Durant, Oklahoma 74701

James H. Stevens
627 W. 21
Ads, Oklahoma 74820

Mary Silverman
1200 Holly
Ardmore, Oklahoma 73401

Carin Salazar
416P St N.E. .
Ardmore, Oklahoma 73401

Kathy Eyc
236 S. Pichens Rd.
Madill, Oklahoma 73446

Dan Elkins
1301 Division
Suiphur, Oklahoma 73086

Benji
602 172 W, Tishomingo
Sulphur, Oklahoma 73086

Macy Wisran
P.O. Box 500
Ardmore, Oklahoma 73401

Anna Vines
86 Laurel
Lone Grove, Oklahoma 73443

Luanne Snodgrass
91 Ovegland Rt
Ardmore, Oklahoma 73401

David R. Spalding
P.C. Box 902
Tuttle, Oklahoma 73089

Barbara J. Stevens
627TW.21
Ads, Cklahoma 74820

E.J. Shipman
3073 E. Highway 22
Tishomingo, Oklahoma 73460

C.D. Robertson, Jr.
8900 OK Highway TE
Wapanucks, Okishome 73461

Judy G, Fisher
P.O. Box 234
Fiustown, Oklahoma 74842

Arlinda Elkins
1301 Division
Sulphur, Oklahoma 73086

Esiee Brunk
1015 Chambers Drive
Colorado Springs, CO 80904

Latry Wood
1412 Sunny Lanc
Ardmore, Oklahoma 73401

John M. Thompson I
819 Bixby
Ardmore, Oklabhoma 73401

Donnel Somers
34237E. CR 1550
Wynnewood, Oklahoma 73098

Ellen Spragging
113PNE.

Ardmore, Oklahoma 73401

Jerty Summers
701 S, Tumer
Ads, Oklahoma 74820

Retha Rouscy

1470 Enterprise
Ardmore, Oklahoma 73401

Christiane Robinson
1378 8th N.W.
Ardmore, Oklshoma 73401



James Rowland
8834 Egypt Road
Milburn, Oklahoma 73450

Richard Powell
1415 Holt
Ardmore, Oklahoma 73401

Yvoane Pruitt
500 S. Highland
Ada, Oklahoma 74820

Catherine Pendergrast
4727 Cass Lane
Connerville, Oklahoma 74836

Doris Murray
606 N. Kemp
Tishomingo, Oklahoma 73460

Walter E. Mullendore
8003 Joan T. Whitc Rd.
Ft Worth, TX 76120

F. Lovell McMillin
814 Wood N. Creek Rd.
Ardmore, Oklahoma 73401

Debra McCurry
1 Overland Rt.

Ardmore, Oklahoma 73401

Mike Harris
2004 ZthN.W.
Ardmore, Oklahoma 73401

Tom Locke
206 Oaktree Lane
Ardmore, Oklahoma 73401

Phyllis Perry
1960 Woodridge Dr.
Newalla, Oklahoma 74857

Rosemary Paythress
515 8th N.W.
Ardmore, Oklghoma 73401

Lois I, Rasseo
320 B SW
Ardmore, Oklahoma 73401

Lucille . Nerman
1400 W, Ont Lane
Pontotoc, Oklahoma 74820

Virgil M. Mowbray
1220 Beverly
Ardmore, Oklahoma 73401

Roy David Mullens
41255 E. Co. Rd 1510
Pauls Vallcy, Oklahoma 73075

Zeno MceMillin
7995 South Lonc Cedar Road
Mannsville, Oklahoma 73447

Ebony McDonald
1914 Knox Road, Apt. 807
Ardmore, Oklahoma 73401

Mark Lumry
10707 Evans Road
Marietta, Oklahoma 73448

Elizabeth Kennedy
2188 Highway 77 South
Davis, Oklahoms 73030

Ed Petryman
404 Eastweod Circle
Ardmore, Oklahoms 73401

Mark T. Presley
BI0SE.
Ardmore, Oklahoma 73401

Norma L. Paschall
P.O.Box 1133
Ardmore, Oklahoma 73401

Rhonda Newton
205 Country Club Rd.
Ardmore, Oklahoma 73401

Beverly McMillen
5487 Myall Re,
Ardmore, Oklahoms 73401

Richard K. Muller
6642 N. Dogwood Road
Ardmore, Oklshoma 73401

Rosemary McBee
23695 Wolfcrest Way
Wister, Oklahoma 74966

Michacl Long
8905 Hwy 7E
Wapanucks, Oklahoma 73441

Norma J. Mantzke
28T & C Circle
Ardmore, Oklahoma 73401

Martha Kimbrough
607 W. Kemp
Tishomingo, Oklehoma 73460



John Kimbrough
607 W. Kemp
Tishomingo, Oklahoma 73460

Brenda Jones
1623 W. Broadway Place
Ardmore, Oklahoma 73401

Paul Hail
11815 Wistinsond Road
Mill Creek, Oklahoma 74856

Pat Gray
7100 E. Egypt Road
Milburn, Oklahoma 73450

Gary Greene
5601 Bullet Prairie
Tishomingo, Oklshoma 73460

Jason R, Girard
713 Ash N.W.
Ardmore, Oklahoma 73401

David Ocamb
4900 Richmond Square, Suite 203
Oklahoma City, Oklahoma 73118

Sierra Club

Mike Wofford

Doemer Saunders Danicl & Anderson LLP

105 N. Hudson Avenue, Suite 500
Oklehoma City, Oklzhoma 73102

Oklahomn Aggregates Association, TXI

Peter Burck
P.0. Box 1306
Albuquerque, NM 87103

U.S. Fish & Wildlife Service

Angela Williams
11937 N CR 3250
Paoli, Oklahoma 73074

Ellen T. Innis
1501 Persimmon Lane
Ardruore, Oklahoma 73401

Sharon Keith
5256 Myall Road
Ardmore, Oklahoma 73401

Vicki Harbert
2502 E. Harbert Road
Tishomingo, Oklahoma 73460

Rhoda Gruyham
1020 8th N.E.
Ardmore, Oklahoma 73401

Justin Grimes
306 G Street SE
Ardmore, Oklahoma 73401

Gary Good
409 10th N.W.
Ardmore, Oklahoma 73401

Kyle E. Murmay

Oklahoma Geological Survey
University of Oklahoma

100 E. Boyd Street, Suite N131
Norman, Oklehoma 73019

Oklaboma Geological Survey

James R. Bamett

Doerner Saunders Daniel & Anderson LLP
165 N. Hudson Avenue, Suite 500
Okishoma City, Oklehoma 73102

Arbuclle-Simpson Aquifer Protection,
Environmental Federation of Oklahomn, Inc,

Bill Flenigan
1341 W. Mockingbird
Dallas, TX 75247

Donald J. Chaffin
P.Q. Box 1766
Ardmore, Oklzhoma 73402

Chapman Family & Related Entities

Mark Hughes
337 Lakeside Road
Ardmore, Oklahoma 73401

Talon Hyatt
2719 N. Shearer Road
Mill Creek, Oklehoma 74856

HBeather McGee
9801 Silver Lake Drive
Oklahoma City, Oklahoma 73162

Gabe Greene
5601 Bullet Prairie
Tishomingo, Cklashoma 73460

Darrell Gipson
612 Sunset Road
Ada, Oklahoma 74820

Alan Woodcack
Department of the Interior
7906 E. 33rd Strect

Tulsa, Oklahoma 74145

U.S. Fish and Wildlife Service, National Park
Service

Peter Fahmy

Office of the Solicitor

Branch of National Parks

12795 W. Alameda Parkway, Suite 155A
Lakewood, CO 80228

National Park Service

Kemry Graves
5501 Highway 7 West

Tishomingo, Oklahoroa 73460

U.S. Fish & Wildflide Service, Tishomingo
National Fish Hatchery

Jsson Aamodt

Aamodt Law Firm

1723 E. 15th Street, Suite 100
Tulsa, Oklehoma 74104

CPASA

Amy Ford
889 Knight Drive
Durant, Oklahoma 74701



Shon Augero
1533 Estelle St
Durant, Oklahoma 74701

Anna end Weyne Baker
133 Orchard Hill
Ardmore, Oklahoma 73401

Terry Beals
4001 S. Golf Course Rd.
Tishomingo, Oklahoma 73460

Dorothy Bertino
18440 CR 3864
Ada, Oklahoma 74820

Donald Brittin
PO Box 586
Davis, Oklahoma 73401

Karen Butler
1116 Potter St. SE
Ardmore, Oklahoma 73401

Cecil Carter
One Murray Campus
Tishomingo, Oklahoma 73460

Connie Chrobot
1711 Broadway Place
Ardmore, Oklahoms 73401

Ava Converse
2719 N. Shearer Rd
Mill Creek, Oklshoma 74856

LaQuita Dayton
210 Oak Lawn Rd
Sulphur, Oklahoma 73086

Woody D. Alexander
P.O.Box 116
Marietta, Oklahoma 73448

Terry Bames
1920 Overlook Ridge Dr.
Keller, TX 76248

Terry Bell
122 Vinyard Rd,
Ardmore, Oklahoma 7340t

Stacy Blackwood
P.O, Box 2352
Ada, Oklahoma 74820

Kathryn Brunk
P,0, Box 260
Fittstown, Cklahoma 74842

Linda Byrd
17857 CR 1499 CT
Ada, Oklahoma 74820

Patricta Castellow
201 Country ClubRd
Ardmore, Oklahoma 73401

Florence Coble
615D Strest NW
Ardmore, Oklahoma 73401

Ronald Cooper
256 Muse

Lone Grove, Oklahoma 73443

Steve Deen
3390 Rock Creek Dr.
Sulphur, Oklahoma 73086

Sandra Alexander
5353 Brock Road
Ardmore, Oklahoma 73401

Michelle Bass
114 7th Ave, NW
Ardmore, Oklshoma 73401

Kara Berst
11138 CR 1518
Ada, Oklahoma 74820

Nathan Bright
602 2nd Ave NW
Ardmore, Oklahoma 73401

Gery Burdine
600 NE 14th St.

Oklahoma City, Oklahoma 73012

Stephanie and Tim Carson
1201 Bemard
Ada, Oklahoma 74820

Fred
P.0. Box 1754
Ardmore, Oklahoma 73402

Ronnie Conner
B06 N. Washington #5
Ardmore, Oklshoma 73401

Melissa Davis
28 Dexter Rd
Ardmore, Oklahoma 73401

Teary Deen
1940 Mclntire Drive
Sulphur, Oklshoma 73086



Mark Decn
3785 Rocky Point Dr.
Sulphur, Oklehoma 73086

Jennifer Dunbar
805 Northwesiern Blvd.
Ardmore, Oklahoma 73401

David Gainey
2255 Castle Rock Dr.
Sulphur, Oklehoma 73086

Stacy Gibney
19990 CR 1543
Ada, Oklahoma 74820

Melissa Heid
409 10thNW
Ardmore, Oklahoma 73401

James Johnson
14815 CR 3585
Ada, Oklashoma 74820

George Johnson
4200 E Blue Boy Ln
Milburn, Oklahoma 73450

Dawnita Kennedy
14431 USHWY 70 W
Ardmore, Oklahoma 73401

Agnes Lane
18315 CR 1580
Ada, Oklahoma 74820

Janet Mathig

6 Aspea Lane
Davis, Oklahoma 73030

Denver Donsho
938 P Street SW
Ardmore, Oklahoma 73401

Roy Ewing
114 Tth Ave NW
Ardmore, Oklshoma 73401

Jennifer and James Gallagher
3302 Rancho Ln.
Ardmore, Oklahoma 73401

M. Charlenc Goodson
PO Box 248
Wapanucke, Oklahoma 73461

Billy Howell
29480 CR 3620
Stonewall, Oklahoma 74871

Deanna Johnson
15989 Lacey Hull Rd
Madill, Oklashoma 73446

Gary Joiner
14718 N. Country Rd 3400
Stratford, Oklahoma 74872

Wayne King
1015 Mike St.
Ada, Oklahoma 74820

Betty Leggiero
10600 Kunkel
Norman, Oklahoma 73026

Chris McCumry
1 Overland Route
Ardmore, Oklahoma 73401

Nancy Dromgold
1490 Savage Rd
Hartshome, Oklshoma 74547

Kasy Fincher
PO Box 1722
Lone Grove, Oklahoma 73443

Craig Garone
6558 E. Cedar Rd.
Milburn, Oklahoma 73450

Luther Harbert
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AFFIDAVIT

STATE OF NORTH CAROLINA

COUNTY OF &ﬁl_f;[:b .

I, Emily Hammond Meazell, being first duly sworn, upon my oath state:

)
)
)

l. I am currently employed as a Professor of Law at the Wake Forest University
School of Law in Winston-Salem, North Carolina. Prior to the current 2012-2013 academic
year, [ was employed as Associate Dean for Academic Affairs, Associate Director of the Law
Center, and Associate Professor at the University of Oklahoma Coilege of Law in Norman,

' Oklahoma.

2 Beginning in March 2012 I served as a Hearing Examiner on a contractual basis
l for the Oklahoma Water Resources Board (“OWRB") in an administrative proceeding to
determine the maximum annual yield (“MAY™) of the Arbuckle-Simpson Groundwater Basin
located in south central Oklahoma. [ will refer to that proceeding as the “A-S MAY

Proceeding.”

3. In the course of my work as Hearing Examiner in the A-S MAY Proceeding:

a. Iconducted a pre-hearing conference on May 9, 2012, in Ada, Oklahoma,
during which I granted in part and denied in part certain Protestants’
Motion in Limine;

b. Iconducted a hearing on the record on May 15 and May 16, 2012 in
Sulphur, Oklahoma;

c. Following the hearing, I gave participants the opportunity to file post-
hearing briefs and took the matter under advisement. Because the parties
may have needed additional time to assess the expert evidence that was
presented for the first time at the hearing, I also stated that I would permit
motions to admit additional evidence. Only one party sought to do soon a
matter unrelated to the MAY; this motion and its disposition are addressed
in the Proposed Findings of Fact, Conclusions of Law, and Board Order
(“Proposed Order”), which is attached hereto as Exhibit 1 and speaks for
itself;

d. Although entirely hypothetical, had a party moved to submit additional
evidence relevant to the MAY itself, ] would have considered such motion
and, had I granted such motion, I would have re-opened the record to
permit full adversarial consideration of the evidence;

e. InJuly 2012, I began drafting the Proposed Order for recommendation to
the OWRB members;

f. In drafting the Proposed Order, I considered the evidence admitted into the
record, and the briefs and other materials filed afier the hearing by the
parties;

8. In August 2012, ] communicated by telephone with Dean Couch, who was
OWRB'’s General Counse! at the time, to inquire about obtaining

EXHIBIT 1



assistance from the OWRB staff in locating evidence in the record on
certain issues;

. Following Dean Couch’s assurance that such assistance was contemplated

by applicable statutes and regulations, and based on my own independent
evaluation of the same, I also communicated with Jerry Barnett, then
OWRB’s Staff Attorney, to obtain such assistance;

At no time following the hearing did I contact or request anything from
the United States Geological Survey (“USGS™) or its employees or
representatives;

I'received an email from Jerry Barnett on September 14, 2012 which
included information from OWRRB staff referencing where evidence in the
record could be found on certain issues;

- I received an unsolicited email from Dean Couch on September 28, 2012

that included a memorandum written to Jerry Bamett by retired USGS
employee Scott Christenson and current USGS employee Noel Osborn,
That email and memo are attached hereto as Exhibit 2 and speak for
themselves;

Afier certain Protestants in the A-8 MAY Proceeding filed a “Motion to
Recuse/Disqualify Hearing Examiner and To Stay Proceeding™ on
November 8, 2012, the OWRB’s Dean Couch and Jerry Barnett advised
me that the governing statute required the issue to be decided by the
OWRB members;

- 1 postponed completing the Proposed Order until late December 2012,

after the OWRB members issued their order on December 18,2012
denying the “Motion to Recuse/Disqualify Hearing Examiner and To Stay
Proceeding™;

On December 27, 2012, I transmitted the Proposed Findings of Fact,
Conclusions of Law, and Board Order to OWRB;

- Itis my understanding that, with transmittal of the Proposed Order, my

service as Hearing Examiner in the A-S Proceeding is complete;

. Atall times during the A-S Proceeding, I conducted myself in an

impartial, unbiased manner; and

. The Proposed Order is based entirely and exclusively on the record in the

A-S MAY Proceeding. The Proposed Order further addresses this matter
and speaks for itself.

Further affiant sayeth not.

T

Emily Hammond Meazell

The foregoing was acknowledged before me this &bt day of February, 2013 by Emily
Hammond Meazell.



—
My Commission Expires: {8 - /]~ 201%

(SEAL) Sowyn Caostovans Jones

Motary
» Statn of North
P Cote Eop e

Notary gég[ic












BEFORE THE OKLAHOMA WATER RESOURCES BOARD
STATE OF OKLAHOMA

IN THE MATTER of Determining the Maximum )
Annual Yield for the Arbuckle-Simpson )
Groundwater Basin underlying parts of Murray, )
Pontotoc, Johnston, Garvin, Coal and Carter )
Counties )

AFFIDAVIT OF L. MARK WALKER

I, L. Mark Walker, of lawful age and upon my oath and upon my personal knowledge, do
state as follows:

1. At the Arbuckle-Simpson Maximum Annual Yield ("A-§ M.A.Y.") hearing,
appearing as counsel for the Oklahoma Water Resources Board ("OWRB"), Mr. Jerry Bamett
called witnesses, rebuttal witnesses and presented evidence on behalf of the OWRB. Mr. Bamett
called Ms. Julie Cunningham as the OWRB's first witness, and called Mr. Scott Christenson and
Noel Osborn as OWRB rebuttal witnesses.

2. On August 30, 2012, myself and Mike Wofford submitted an Open Records Act
request to the OWRB seeking all documents relating to the A-S MLA'Y. proceeding generated
after May 17, 2012 (i.e. the last day of the hearing). A copy of this request is attached hereto as
Exhibit A.

3. On November 2, 2012, the OWRB produced certain records in response 1o the
Open Records Act request, but withheld others on the basis of claimed privilege. The November
2, 2012 transmittal letier from Dean Couch to myself is attached hereto as Exhibit B.

4, From the documents received on November 2, 2012, it is now apparent that direct
and/or indirect post-hearing ex parfe communications have occwred between the hearing
examiner and witnesses who testified at the hearing and between the hearing examiner and the

OWRB's counse] regarding the evidence and the issues raised in the post-hearing brief which I

| e |
EXHIBIT 2
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PR alaind

filed on behalf of various protestants on May 31, 2012. An example of such ex parte
communications is reflected in the documents attached hereto as Exhibit C. Other documents
which show or suggest additional ex parfe communications are attached hereto as Exhibit D.
The full extent of the ex parte communications is not currently known because the OWRB
refused under claims of privilege to produce all of the documents responsive to the Open
Records Act Request, and because the Open Records Act request does not encompass oral ex

partfe communications that may have occurred which were not memorialized in writing.

L. ﬁari Wﬁer

Subscribed and sworn to before me this & h day of November.

Further affiant sayeth not.

My Comumission Expires:.--—
e PHOEBE A. JOHNSON

2383E18.01



VIA HAND DELIVERY August 30, 2012

Oklahoma Water Resources Board
3800 North Classen Blwd.
Oklahoma City, OK. 73118
405-530-8800

405-530-8900 (fax)

Re: OPEN RECORDS ACT REQUEST - In the Matter of Determining the Madmum
Annual Yield for the Arbuckle-Simpson Groundwater Basin

Dear Sir or Madam:

Pursuant to the Oklshoma Open Records Act, 51 O.5. §§ 24A.1-24A.24, (“Act”) please
promptly provide copics of all records relsting in any way to the determination of the Madmum
Annnal Vield for the Arbuckle-Simpson Groundwater Basin (“Determination™) created by,
received by, or otherwise coming into the custody, control or possession of the Oklahoma Water
Resources Board (“OWRB"), its members, or its staff on or afler May 17, 2012. This request
specifically includes, but is pot Mmited to, records relating to meetings and/or other
cnmm:miuﬁonwiththsl-leuing]axminﬁoranyotherlega! or natural persons. This request
glso specifically includes records relating to internal meetings and other commnnication between
and among OWRB members, OWRB staff, and/or other OWRB agents or representatives as well
asanym:morandnornotesmade,ﬁm.\hd,rcvised,oraddedtoany OWRB file on or after May
17, 2012 regardless of the date of the inifial draft

Withrspadwthismqnﬁgthet:m“mord“isusedinlhcbmadcstsmscmnsktmt
with the Act, including any and all recorded information within the scope of 51 0.8. § 24A.3(1),
regardless of physical form or characteristic. If your office is aware of any records subject 10 this
request over which it does not have custody or access, please provide prompt notice of where
such records may be obtained.

If any po:ﬁonofmisrequmisdcniaiﬂmtmdasignequucstadmﬂedindumsimﬂu
written statement individoally describing each record withheld and all reasons for its being
withheld. Such descriptions should include a citation to specific legal authority for the
withholding the record described. To expedite this request, the undersigned would be willing to
discuss specific instences of withholding in advance of a final response from your office.
Pursuant to 51 O.S. § 24A.5(2), any reasonsbly segregable portion of a record containing excmpt
material shall be provided after deletion of the exempt portions.

The undersigned promisc 1o pay all reasonable copying costs that are chargeable under
theActuponpm!atiouufminvoicewiththcrecordswqucsmd. Though this request is made

Exhibit A
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jointly by all of the vndersigned, the requested copies and/or any index of exempt materials
should be delivered to the address provided below for L. Mark Walker. If, at any point, the
copying costs of are expected to exceed $500.00, please use the email address or phone number
provided below to contact L. Mark Walker immediately to discuss arrangements. Any other
questions regarding this request should similarly be directed to L. Mark Walker.

Sincerely,
é. % Walker Michzel C. Wofford ?%91;{ *g? ')L/b
20 N. Broadway, Suite 1800 201 Robert S. Kerr Ave,, Suite 700
Oklahoma City, OK 73102 Okiahoma City, OK 73102
(405) 235-7783 (405) 319-3504

mark. walker(@crowedunlevy.com mwofford@dsde.com



4. 0. STRONG
BEXECUTIVE DIRECTOR
STATE OF OELAHOMA
WATER RESOURCES BOARD
www, owrb.ok gov

November 2, 2012

L. Mark Walker

Crowe & Dunlevy

OW3B

WATER RESOURCES

20 North Broadway, Suite 1800
Oklahoma City, Oklahoma 73102-8273

Re:  Open Records Act Request — Arbuckle-Simpson Maximum Annual Yield Proceeding
Dear Mark:

This will reply to your letters dated Avgust 30, 2012 and October 22, 2012 in which you made a
request that the Oklahoma Water Resonrces Board (“OWRB™) provide, under the Oklahoma
Open Records Act (“Act™), “...copies of all records relating in any way to the determination of
the Maximum Annual Yield ["MAY™] for the Arbuckle-Simpson Groundwater Basin...created
by, received by, or otherwise coming into the custody, controt or possession of the [OWRB], its
members, or its stzff on or after May 17, 2012."

Our staff has searched our agency’s records and, subject to the exemptions from the Act
discussed below, copied such records to CDs which are responsive to your request. We will send
an invoice later for the cost of this copying.

While we have endeavored to be fully and openly responsive to your request, there are a limited
number of records that will be kept confidential as allowed and authorized by the following

provisions of law:

A. 51 O.S. § 24A.5(1): “The Oklahoma Open Records Act, Sections 24A.1 through
24A.28 of [Oklahoma Statutes Title 51], does not apply to records specifically
required by law to be kept confidential including:

a records protected by a state evidentiary privilege such as the attomney-
client privilege [and] the work product immunity from discovery...”; and

B. 51 0.S. § 24A.9: “Prior to taking action, including making a recommendation or
issuing a report, a public official may keep confidential his or her personal notes
and personally created materials....”

ot el Qoo

F. Ford Dnanmond, Chainnan » Linds P. Lambert, Vice Chekmen « Tom Buch 5
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Please let me know if 1 can be of further assistance.
Sincerely,

R e &

Dean A. Couch
General Counsel

Enclosures



From: Meazell, Emily

To: Couch, Dean;

Subject: Re: USGS - evidence evaluation

Date: Friday, September 28, 2012 12:47:51 PM
Thank you very much!

On Fri, Sep 28, 2012 at 1:46 PM, Couch, Dean <DACOUCH@owrb.ok.gov>
wrote:

> Emily,

>

> Finally, some rain here (central Oklahoma) the last couple days. I hope the
> semester at WFU has started off OK for you and your family.

>

>

>

> Attached is a scanned copy of @ memorandum provided to Jerry from Scott
> Christenson and Noel Osbomn of the USGS containing references to reports in
> the record about five items subject of Mr. Walker’s post-hearing brief.

> Hope this helps. Jerry is out of town until October 9, but if you have

> questions about the material he sent to you last week or so, or other

> matters involving review of the administrative record, please let me or

> Julie Cunningham know.

Emily Hammond Meazell

Assodiate Professor

Wake Forest University School of Law
336-758-5834

meazeleh@wfu.edu
http://ssm.com/author=649887




United States Department of the Interior

U.S. GEOLOGICAL SURVEY

‘Water Resources Discipline
Oklahoma Water Science Center
202 Northwest 66™ Building 7
Oklahoma City, Oklaboma 73116

September 27, 2012

Memorandum

Jeary Bamet, Oklahoma Water Resources Board

From:; Scott Christenson, Hydrologist, Scientist Emexritus, retired and Noel Osborn,

Hydrologist, Oklahoma Water Science Center

Subject: Technical comments regarding the Arbuckle-Simpson Hydrology Study

The following comments are in response to your request regarding questions about the Arbuclkde-
Simpson Hydrology Study.
1. Natural flow

Natural flow for purposes of the Arbuckle-Simpson Hydrology Study was defined as follows:
*The approach taken for this study was to interpret “natural flow* as observed streamflow
conditions for water years 2004 through 2008 (USGS Scieatific Investigations Report 2011-
5029 (SIR 2011-5029) “OWRB exhibit 17, page 81).

2. Model Calibration to streamflow

The process used to calibrate the model is documented in SIR 2011-5029 pages 62-79. As
described in SIR 2011-5029, the USGS Arbuckle-Simpson groundwater-Sow model was
cafibrated to 5-year average streamflow (that is, the total amount of water in the stream) and
base flow (the groundwater component of streamflow) for the streamflow gages at Blue
River near Connerville and Pennington Creek near Reagan. The model was calibrated to
average flows to insure that the smount of flow (both streamflow and base flow) computed
by the model is equal to the actual observed flows. From SIR 2011-5029, table 22, page 83:

Blue River Pennington Creek

Observed | Modeled | Observed | Modeled
5-Year Average ’
Streamftow 92.92 92.98 42.97 42.69
5-Year Average Base
Fow 61.28 61.34 32.47 32.19

Al nuembers In cublc feet per second



4.

Monthly gaged and simulated streamflows are shown on figure 36 for the Bluc River
streamgage and figure 37 for the Pennington Creek gage (page 72). Regarding the model
calibration to streamflow, Dr. Blaine Reely stated "It's almost a perfect calibration, or match.
It's an amazing calibration” (Arbuckle-Simpson Hearing CD, Part 12, 14:50).

Streamflow depletion

The effect of equally distributed gronndwater withdrawals on streamflow was evaluated in
terms of depletion of streamflow, base flow, and 75-percent exceedance (SIR 2011-5029
pages 80-89). Graphs and tables showing the depletion of streamflow, base flow, and 75-
percent exceedance simulated with groundwater withdmwals distributed as an equal
proportionate share were generated (SIR 2011-5029 pages 83-87). Table 22 (page 83) shows
the depletion of the 5-year average streamflow and of the 5-year average base flow. The 75-
percent exceedance 2nd depletion of 75-percent exceedance of streamflow are shown on
table 23 (page 87).

Storage coefficient

As stated in SIR 2011-5029 (page 44 ),” Aquifer tests provide descriptions that apply at the
scale of feet to hundreds of feet, and other techniques, such as the regional methods
described in this report, provide descriptions of bydraulic properties that are applicable on the
scale of miles.” As described on pages 46-48, multiple regional methods were used to
determine a storage coefficient of 0.008 for the Arbuckle-Simpson aquifer, including the
subsurface dreinage basins of Blue River and Byrds Mill Spring, which encompass an area of
over 130 square miles, The regional methods were considered to be more representative of
the Arbuckle-Simpson aquifer than a single aquifer test.

The Arbuckle-Simpson Aquifer Hydrology Study emphasized recharge and flow in streams
and springs, not storage coefficient. As stated in SIR 2011-5029 (page 81), long-tenm stream
and springs flows are derived from recharge, not storage:

Stream and spring flows are maintained in the long term (during time periods of
years) by water entering the aquifer as recharge (during short time spans, on the
order of days to weeks, stream and spring flows are maintained by water from
storage), and, therefore, groundwater withdrawals could not exceed recharge. In fact,
for longer time scales (years to decades) withdrawals must be less than recharge
because if withdrawals equal or exceed recharge then stream and spring flow
eventually would be reduced to zero.

Data availability and review

Data and methodclogy used in the Arbuckle-Simpson Hydrology Study were fully
documented, archived and made availsble for public review and scrutiny. The data used for
the Arbuckle-Simpson Hydrology Study ere availeble on the USGS and OWRB web sites:

hitp://ok water.usgs.gov/ and http://www.owrb.ok gov/maps/mdex.php.

The USGS Arbuckle-Simpson groundwater flow model end report (SIR 2011-5029) were
subjected to rigorous USGS report and technical review processes before being approved.
Model data sets used by the MODFLOW model are aveilable on-line. All USGS data and
groundwater model files are archived in perpetuity.



The methods used for the Arbuckle-Simpson Hydrology Study are described in many
documeants included as exhibits by the protestants, including (to name only a few):
Chistenson and others (2011; protestants® exhibit S), Christenson and others (2009; OWRB
exhibit 3), Faith and others (2010; protestants’ exhibit 8), and Puckette and athers (2009;
protestants® exhibit 8).
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Investigations Report 201 1-5029, 104 p.

Feith, JR_, Blome, C.D., Pantea, M.P., Puckette, J.O., Halihan, Todd, Osborn, Noel,
Christenson, Scott, and Pack, Skip, 2010, Three-dimensional geologic model of the
Arbuckle-Simpson aquifer, south-central Oklahoma: U.S. Geological Survey Open-File
Report 2010-1123, 26 p.

Puckette, Jim, Halihan, Todd, and Faith, Jeson, 2009, Characterization of the Arbuckle-Simpson
aquifer—Final report submitted to the Okiahoma Water Resources Board, Stillwater,
Oklahoms State University School of Geology, 53 p.



From: Meazell, Emi

To: Couch, Dean;

Subject: Re: Draft Proposed Findings, Condusions and Final Order
Date: Wednesday, September 12, 2012 2:59:57 PM

Hi Dean,

1 hope you're well! Just checking in... how are things coming along on this?

Thanks!
Best,
Emily

On Thu, Aug 16, 2012 at 10:02 AM, Couch, Dean <DACOUCH@owrb.ok.gov>
wirote:

> Emily,

>

> So sorry. Hopefully, the attached will help. Staff has begun it review of
> the brief and evaluation of the evidence, but it appears that they need

> until sometime in the middle of next week to go through the record to get
> specific citations. Their initial reaction is positive that information is

> in the record to address the factual issues raised. Rowdy is scheduled to
> retum today and he should be able to assist staff in the effort as well.

> Seems that extreme drought conditions keeps our folks running to address
> complaints more than usual. Thanks for your patience.

>

> Dean

>

>

>

> From: Meazell, Emily [maifto: meazeleh@wfu.edu]

> Sent: Thursday, August 16, 2012 8:25 AM

-

>

> To: Couch, Dean

> Subject: Re: Draft Proposed Findings, Conclusions and Final Order

>

>

>

> Hi Dean,

>

> Any luck coming up with a word processor version of the tentative order?
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>

> Thanks!

> Emily

>

> On Tue, Aug 14, 2012 at 11:29 AM, Couch, Dean <DACOUCH@owrb.ok.gov>
wrote:

>

> No problem. I'm always behind here!

>

>

>

> From: Meazell, Emily [mailto: meazeleh@wfu.edu}

> Sent: Tuesday, August 14, 2012 10:26 AM

>

>

> To: Couch, Dean

> Subject: Re: Draft Proposed Findings, Condusions and Final Order

>

-3

>

> I'm running behind--very sorry! Will call in a few minutes.

>

> On Tue, Aug 14, 2012 at 9:21 AM, Meazell, Emily <meazeleh@wfu.edu>
wrote:

>

> Sure, sounds good. By the way, could I have a copy of the tentative order
> in a word processing format? I only have the pdf. Thanks, and talk with you
> soon!

>

>

=

> On Tue, Aug 14, 2012 at 9:11 AM, Couch, Dean <DACOUCH@owrb.ok.gov>
wrote:

>

> 10 CDT it is. I asked Rowdy to sit in. Will you call here?

>

> Dean

>

>

>

> From: Meazell, Emily [mailto: meazeleh@wfu.edu]

> Sent: Monday, August 13, 2012 7:48 PM

>

>
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> To: Couch, Dean

> Subject: Re: Draft Proposed Findings, Conciusions and Final Order

o

>

>

> Hi Dean,

>

> How about sometime in the moming? Maybe around 10 CDT?

>

> Best,

> Emily

>

> On Mon, Aug 13, 2012 at 9:07 AM, Couch, Dean <DACOUCH@owrb.ok.gov>
wrote:

>

> Emily,

>

> Great to hear from you, mild weather and all. When would be the best time
> for you to touch base tomormrow?

>

> Dean

>

>

>

> From: Meazell, Emily [mailto:meazeleh@wfu.edu]

> Sent: Friday, August 10, 2012 7:16 PM

> To: Couch, Dean

> Subject: Re: Draft Proposed Findings, Conclusions and Final Order

>

>

-

> Hi Dean,

>

> Wow--the heat sounds just... oppressive. I confess I've been enjoying the
> mild weather and getting rain every few days. :) Not to rub it in...

>

> And your timing Is great; I'm planning to finish up the proposed order and
> get it to you next week. It may be helpful to talk on the phone as well,
> maybe on Tuesday?

>

> Have a great weekend!

>

> Best,
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> Emily

>

> On Fri, Aug 10, 2012 at 5:07 PM, Couch, Dean <DACOUCH@owrb.ok.gov>
wrote:

>

> Emily,

>

> How lucky you missed being in Oklahoma as OKC tied the all time highest
> temperature recorded, 113 (1) last week, following the hottest average temp
> for July statewide ever recorded. And I checked the web and it looks like

> you guys are ‘sweitering’ at 82 today. Your forecast also says “rain” - is

> that something that falls from the sky??? Give me a hint.

=

>

>

> And yes, I write to ask about the draft proposed order for the MAY. I

> cannot imagine how busy and crazy it must be, with moving, new house, new
> job, getting ready for classes. A couple of our Board members have asked
> and Anissa is getting calls wondering when we will be presenting something
> to the Board. Anissa thought you previously mentioned your goal was no

> later than the end of August. If you are feeling just a tad overwhelmed,

> Rowdy and I could cobble together an initial rough draft and send it to you
> as a starting place, if that would be helpful. Let me know if there is

> anything else we can do from this end.

> Ju—

> Emily Hammond Meazell

> Associate Professor

> Wake Forest University School of Law
> 336-758-5834

> meazeleh@wfu.edu

> hitp://ssrn.com/author=649887

>

>

>
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>

> —

> Emily Hammond Meazell

> Associate Professor

> Wake Forest University School of Law
> 336-758-5834

> meazeleh@wfu.edu

> http://ssrn.com/author=649887

>

>

>

>

> - ' ;

> Emily Hammond Meazell

> Associate Professor

> Wake Forest University School of Law
> 336-758-5834

> meazeleh@wfu.edu

> htp://ssm.com/author=649887

>

>

>

>

> ———

> Emity Hammond Meazell

> Associate Professor

> Wake Forest University School of Law
> 336-758-5834

> meazeleh@wfu.edu

> httn://ssm.com/author=649887

Emily Hammond Meazell

Assodate Professor

Wake Forest University School of Law
336-758-5834

meazeleh@wfu.edu
http://ssin.com/author=649887
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From: Couch, Dean

To: Smithee, Derek;

ccs Cunningham, Julie; Fabian, Bob;
Subject: Arbudde-Simpson evidence review
Date: Thursday, August 16, 2012 9:44:44 AM

Attachments: Arb-SimpTOProtestantsPostHearingBrief5-31-12. pdf.html

Bo,

Attached is a pdf copy of Mark Walker’s post-hearing brief. Emily Meazell asked
for staff's review and evaluation of the evidence that is in the record (we can’t add
to the record at this point unless Emily re-opens the record and allows all parties
to review and respond to anything we might add).

Fabian and Chris Neel will prepare a sort of “comment/ response” summary to
address each factual issue point by point (Emily noted that she can handle policy/
legal conclusion issues). Please review and note any comments you have relating
to the points raised by Mark on matters that you dealt with in the attached. Let
Fabian and me know if you would like to sit down and discuss. | told Emily we
would try to get something to her by mid next week if possible.

DC
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From: Fablan, Bob

To: “Noel I Osbom”:

oc: Couch, Dean; Cunningham, Julie; Neel, Chris; "Stanley T Paxton”;
"Scott Christe ris s.qov)™:

Subject: FW: Emily Meazell - assistance

Date: Wednesday, August 15, 2012 2:48:00 PM

Attachments: Arb-SimpTOProtestantsPostHearingBrief5-31-12. pdf.html
ArbSimp Tentative Order, Signed 3-13-12.pdf.html

Noel,

Please see Dean’s email below. We need to visit about the review of the evidence
and testimony addressing any questions Ms. Meazell needs.

Bob Fabian

Robert S. Fabian

Technical Program Manager
Oklahoma Water Resources Board
3800 N. Classen Bivd.

Oklahoma City, OK

405-530-8800
rsfabian@owrb.ok.gov

www owrb.ok gov

Please note: Most written communications to or from state personnel regarding state business are public records
avaitable to the public and media upon request. Your email communications may be subject to public disclosure.

From: Couch, Dean

Sent: Tuesday, August 14, 2012 4:22 FM

To: Fabian, Bob; Neel, Chris

Cc: Cunningham, Julie; Bamett, Jerry; Strong, 1.D.
Subject: Emily Meazell - assistance

Trebor, Chris,

1 talked to Emily Meazell this morning about the draft Proposed Final Order and
her plans to get it out by the end of this week. She was a little hesitant at first, but
we agreed that a hearing examiner for the OWRB can utilize the assistance of
agency staff in preparing a proposed final order. We also agreed that in providing
that assistance to the hearing examiner, staff can review evidence submitted in the
record then use staff expertise to explain the evidence to the hearing examiner,
but the hearing examiner cannot rely on matters outside the record, so staff
cannot rely on matters outside the record. Clear as mud?
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That said, Emily indicated that she was having problems finding evidence in the
record to address some of the issues raised in the Protestants’ brief filed by Mark
Walker of Crowe and Dunlevy {attached). Also attached FY| is a signed copy of the
Tentative Order approved March 13. Two or three issues she specifically
mentioned that she had not been able to clarify from the record: (1) amount of
water in storage mentioned as 9 MAF in one place, but 11 MAF in another, (2} why
Scott Christenson used the model he did rather than a model by Poeter {sp?), and
(3) why the eastern portion was primarily studied.

I told Emily that we would take a shot at putting together a list of issues raised in
the attached brief, then address those one by one with references to evidence in
the record {e.g. exhibit number and page, or testimony presented at the hearing)
and with staff ‘expertise’ to explain where necessary.

We might need to get together in the next couple days to see where we are on
this. 1 told her we would try to get the list and responses ASAP. Let me know how |
can help.

DC
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From: Smithee, Derek

To: Couch, Dean;
Subject: RE: Arbuckle-Simpson hearing eaminer request
Date: Friday, September 28, 2012 11:32:44 AM

So you want more than | already provided or what | already provided “reprovided”?
The notes you mentioned in Mark’s post hearing brief are just highlights over the
text with maybe a couple words in the margin. And these were all captured in
what | put together.

I'm headed out around 1:00 today and gone next Monday and Tuesday to the Lake
Texoma Advisory Committee meeting. Will be in ail day the 37d, 4th and 5th, Out
afl week the 8th.....

Let me know what | need to do and I'll do itl

Derek

From: Couch, Dean

Sent: Friday, September 28, 2012 9:28 AM

To: Smithee, Derek

Cc: Cunningham, Julie; Bammett, Jerry

Subject: Arbuckle-Simpson hearing examiner request

Bo,

Yesterday, Noel provided me with a copy of a memo containing information to
address the hearing examiner’s request to point out where in the administrative
record there is evidence to address the issues pointed out in the post-hearing brief
filed by Mark Walker. You had provided an e-mail to me a few weeks ago to
explain points about the instream flow analysis made for the Arbuckle-Simpson.
However, Professor Meazell needs more specific information to show where in the
record the issues raised by Mark Walker are addressed. You had mentioned that
you may have jotted some notes down when you reviewed Mr. Walker’s brief.
Rowdy may have already hit you up about this before he left, but perhaps you
could provide that info to me and | will forward it to Professor Meazell. Rowdy is
not scheduled back until October 9 and | would like to get something out to her on
the instream flow issues before then. Thanks.

DC

Exhibit D - Page 09



From: Barnett, Jeny

Yo "meazeleh@wfu.edu”;

cc: Couch, Dean;

Subject: Followup on evidentiary issues

Date: friday, September 14, 2012 11:08:26 AM

Attachments: Evidentiary issues - Answers 9-14-2012 dooc.htm|

Hello Professor Meazell,

| am sorry it has taken so long to get this to you. | am afraid one of the primary
culprits for the delay has been my own self-inflicted down time which | suspect you
have heard about from Dean. | am mending remarkably well but 1 don’t need to be
trying (again) to act like a 25-year-old any time soon. @

What | have compiled in the attachment (with our technical staff’s assistance)
focuses on answering the three questions that Dean relayed to us from his
conversation with you back on August 14. | wanted to send you this first, to see if
the form and content are helpful or if you would prefer something more or even
something else.

| also wanted to ask, for my own benefit, if you could identify specifically the
additional evidentiary issues, from Mark Walker’s post-hearing brief or otherwise,
for which you would like us to find answers in the record. 1 know that Dean
volunteered that we would work on a listing of those issues and furnishing
pertinent responses from the record, but in all candor | am dense and struggling
with this. | have noted many issues raised in Mr. Walker’s brief, but it seems to me
that many of them are legally argumentative, or factual issues which are not
particularly material or necessary for the Board to decide. Ifit is not too
presumptuous of me, | thought it would save us and you time and effort if you
could direct me to the issues you want us to work on, and we will get those items
addressed in a second installment. Please let me know what | need to do and we
witl do our best to move forward. You can email me back, or call me {(405-530-
8803), as is most convenient for you.

| hope you are well-settled in and enjoying this new chapter in your life.
Thank you for your patience, and have a good weekend,

Rowdy
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From: Smithee, Derek

To: Barnett, Jerry; Couch, Dean;

Subject: Derek Smithee Arbudde-Simpson response to the Walker Post Hearing Brief

Date: Monday, August 20, 2012 11:06:18 AM

Attachments: Derek Smithee Arbuckle-Simpson sesponse to the Walker Post Hearing Brief.
doochtml|

fyi
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Derek Smithee’s response to the

Arbuckie/Simpson Maximum Annual Yield Post-Hearing Brief of
Protestants’ Attorney Mark Walker dated May 31, 2012

What follows are my brief “responses” to Mark Walker's Post-Hearing Brief in opposition to the
Arbuckle/Simpson Tentative Maximum Annual Yield/Equal Proportionate Share dated May 31, 2012.

Issue #1 — On page #5 it states that *Mr. Smithee then hand selected the committee which later came
up with the definition of “natural flow” that now forms the basis for the Tentative MAY .."

Response; Members of this group WERE hand selected — but not by Mr. Smithee but rather through a
formal solicitation and informal discussion both within and without the OWRB. Contrary to the
assertion, it was not formed with the intent to predetermine or bias the result. In fact numerous
prospective members were solicited that declined — among them several landowners. The nature of this
committee required not only the willingness to serve, but also a background and training in this matter.

The attendance sheet ks attached from the first meeting held at the Chickasaw National Recreation Area.

Issue #2 — On page #6 It states that "Although the Smithee committee considered “water supply” as
one of the possible ways in which to define natural flow, inexplicably and arbitrarily it chose to reject
water supply as the criteria to measure reduction in natural flow...and why the tentative MAY
condemns the use of groundwater for water supply in preference to fish population. See also page #10
“the specific fish were selected because they were the "most sensitive” to reductions in stream flow.”

Response: S.B. 288 did not charge the ad hoc committee with ONLY protecting water supply, but with
protecting the natural flows. Clearly there are many uses of stream water cther than water supply,
including those outlined in the Walker brief. As the workgroup discussions evolved, it became clear
through discussions with water supply experts at the ODEQ and municipality's, that water supply needs
were clearly LESS sensitive to flow reductions than other uses like ecalogical integrity and recreation. In
as much as unlimited funds were not available to study impacts to each and every purpose to which
stream water can be used, the committee chose to study what they believed to be the most sensitive.
Clearly protecting a less sensitive water supply use at the expense of ecological integrity {or other uses),
was not the intent of the Bill.

05 60:60 does not , as Mr. Walker infers, define “natural flow” as the fiow necessary for human use. In
fact it is silent in that regard ,and rather establicshes requiraments for impoundments to not affect
natural flows.
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Issue #3 — On page #11 it states that “the underlying intent of his committee was to help set a MAY
that would protect fish population — not fish habitat — it was improper for the committee to uitimately
base its recommendations strictly on a fish habitat study...”

Response; It is common practice in studies of this type to measure incremental changes in fish habitat
resulting from changes in flow and infer corresponding changes in fish community structure and aguatic
ecosystem integrity. While it is true that specie responses to these flow and habitat changes vary, and
may even be increased (i.e. Prey becomes easlier to capture when confined to small pools thus
benefitting predators while harming prey) — the charge was to avoid or limit EITHER positive or nepative
impacts. The corallary of one species benefitting from decreased flow is that another species suffered
from decreased flows. In the end, the committee “blended” al! habitat studies to determine when
threshold impacts (whether positive or negative) occurred and thus altering the aquatic community
structure that occurs with any change in “natural flows®. inferring fish and community impacts to
habitat alteration is commonplace even though empirically quantifying them is difficult. The studies
clearly estabiish the relationship between fish populations and the WUA, or more commonly, habitat.

Actually measuring fishery impacts DIRECTLY is possible, but would have been prohibitively expensive
and require the artificial modification of spring/stream flow over many miles of streams overlying the
Arbuckle/Simpson aquifer. Clearly an indirect measure of habitat change is advantageous over a direct
measure which would necessitate drying out a stream and totally coflapsing an entire aquatic

ecosystem.

Issue #4 — On page 15 it states "for some unexplained reason, the committee chose to advise the
computer modeler, Mr. Christianson, to model the results of a 25% reduction in the 75 Percentile Flow
- not the Basefine Low Flow upon which the committee based its recommendation.”

Response: No statutory or regulatory definitlon for “Baseline Flow" exists and $.B. 288 is clearly drafted
to require consideration of more than water supply. A modet cannot be run on a concept or definition,
but rather requires the use of an empirical value. Recognizing these issues, the Committee agreed that
the 75™ percentile flow was an accurate approximation of baseline flow and utilized that term when
communicating to the modeling team. Although they may not be technical or statutory equivalents, for
the purpose of fulfilling our mandate they are functionally equivalent.

Feel free to contact me if you have any questions.

Derek

August 17, 2012
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From: Meazel, Emi
To: Couch, Dean;

Subject: Re: Draft Proposed Findings, Condusions and Final Order
Date: Thursday, August 16, 2012 8:25:30 AM
Hi Dean,

Any luck coming up with a word processor version of the tentative order?

Thanks!
Emily

On Tue, Aug 14, 2012 at 11:29 AM, Couch, Dean <DACOUCH®@owrb.ok.
qov> wrote:

No problem. I'm always behind here!

[From: Meazell, Emily [mailto:meazeleh@wfu.edu]
ISent: Tuesday, August 14, 2012 10:26 AM

To: Couch, Dean
Subject: Re: Draft Proposed Findings, Conclusions and Final
Order

I'm running behind--very sorry! Will call in a few minutes,

On Tue, Aug 14, 2012 at 9:21 AM, Meazell, Emily
<meazeleh@wfu.edu> wrote:

Sure, sounds good. By the way, could I have a copy of the
tentative order in a word processing format? I only have the
pdf. Thanks, and talk with you soon!
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On Tue, Aug 14, 2012 at 9:11 AM, Couch, Dean
<DACOUCH@owrb.ok.gov> wrote:

10 CDTitis. | asked Rowdy to sit in. Will you call here?

Dean

From: Meazell, Emily [mailto: meazeleh@wfu.edu]
Sent: Monday, August 13, 2012 7:48 PM

To: Couch, Dean
Subject: Re: Draft Proposed Findings, Conclusions and Final
Order

Hi Dean,
How about sometime in the morning? Maybe around 10 CDT?

Best,
Emily

On Mon, Aug 13, 2012 at 9:07 AM, Couch, Dean
<DACOUCH®@owrb.ok.gov> wrote:

Emily,

Great to hear from you, mild weather and a!l. When would be the
‘best time for you to touch base tomorrow?

Dean
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{From: Meazell, Emily [mailto:meazeleh@wifu.edu]

Sent: Friday, August 10, 2012 7:16 PM

'Fo: Couch, Dean

Subject: Re: Draft Proposed Findings, Conclusions and Final Order

Hi Dean,

Wow--the heat sounds just... oppressive, I confess I've been
enjoying the mild weather and getting rain every few
days. :) Not to rub it in...

And your timing is great; I'm planning to finish up the
jproposed order and get it to you next week. It may be
helpful to talk on the phone as well, maybe on Tuesday?

Have a great weekend!

Best,
Emily

On Fri, Aug 10, 2012 at 5:07 PM, Couch, Dean
<DACOUCH@owrb.ok.gov> wrote:

Emily,

How lucky you missed being in Oklahoma as OKC tied the all
time highest temperature recorded, 113 (!) last week,
foliowing the hottest average temp for July statewide ever
recorded. And I checked the web and it looks like you guys
‘are ‘sweltering’ at 82 today. Your forecast also says “rain” -
s that something that falls from the sky??? Give me a hint.

And yes, 1 write to ask about the draft proposed order for the

iMAY. I cannot imagine how busy and crazy it must be, with

Exhibit b - Page 17



imoving, new house, new job, getting ready for classes. A
icouple of our Board members have asked and Anissa is
igetting calls wondering when we will be presenting
Fomething to the Board. Anissa thought you previously
mentioned your goal was no later than the end of August. If
‘S(ou are feeling just a tad overwhelmed, Rowdy and I could
cobble together an initial rough draft and send it to you as a
rting place, if that would be helpful. Let me know if there
i|s anything else we can do from this end.
I

Dean

Emily Hammond Meazell

Associate Professor

Wake Forest University School of Law
336-758-5834

meazeleh@wfu.edu
‘htip://ssm.com/author=649887

Emily Hammond Meazell

Associate Professor

Wake Forest University School of Law
336-758-5834

meazeleh@wfu.edu
http://ssm.com/author=649887
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BEFORE THE OKLAHOMA WATER RESOURCES BOARD
STATE OF OKLAHOMA

IN THE MATTER of Determining the Maximum )
Annual Yield for the Arbuckle-Simpson )
Groundwater Basin underlying paris of Murray, )
Pontotoc, Johnston, Garvin, Coal and Carter )
Counties )

SUPPLEMENTAL AFFIDAVIT OF L. MARK WALKER

I, L. Mark Walker, of lawful age and upon my oath and personal knowledge, do state as
follows:

1. This Affidavit is supplemental to the November 8, 2012 submitied by the
undersigned in connection with the Motion 1o Recuse/Disqualify Hearing Examiner which was
filed on November 8, 2012.

2. On August 30, 2012, Mike Wofford and I submitted and Open Records Act
request to the OWRB secking all documents relating to the Arbuckle-Simpson (A-S) Maximum
Annual Yield proceeding genereted after May 17, 2012.

3. In response, the OWRB produced several memos, notes and documents created
by OWRB staff which responded to issues raised in Protestants' Post-Hearing Brief. Although
these documents indicated that they were to be provided to the Hearing Examiner, there were no
letters or emails produced which showed when they were sent to the Hearing Examiner.
Accordingly, on November 8, 2012, I sent to the OWRB the letter attached hereto as Attachment
1 asking for the documents which transmitted the OWRB staff memos, notes and documents to
the Hearing Examiner.

4, On December 3, 2012, 1 received from the OWRB the response letter attached
hereto as Attachment 2. In this letter ] was advised that, "there are no ‘transmittal
communications to the hearing examiner' regarding notes from Derek Smithee, Noel Osbom,
Bob Fabian or Chris Neel..."”.

S. On December 11, 2012, 1 sent to the OWRB the letter attached hereto as
Atachment 3. In this letter I pointed out that, based upon the statements made by the Executive
Director at the September 18, 2012, and October 16, 2012, Board meetings, it seemed apparent
that the OWRB staff information had been provided to the Hearing Examiner in some form or
fashion, and I asked the OWRSB to disclose how such information had been communicated to the
Hearing Examiner.

6. On December 14, 2012, I spoke with Dean Couch, OWRB General Counsel, and
again inquired how the OWRB staff post-hearing information had been communicated to the
Hearing Examiner, In this conversation Mr. Couch acknowledged that Mr. Jerry Bamett,
OWRB counsel, had taken all of the information supplied by the OWRB staff members in the
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various notes, memos and documents, and had "filtered and consolidated" such information and
provided same to the Hearing Examincr via email. Mr. Couch indicated that he thought the
OWRB would provide me a copy of this email on the following Monday, December 17, 2012.
Scott Butcher of my law firm was in my officc and heard this conversation via speaker phone.
On December 20, 2012, I sent to Mr. Couch the email attached hereto as Attachment 4 which
confirmed the substance of this conversation.

1. The email from Mr. Jerry Bamett which transmitted to the Hearing Examiner the
information obtained from OWRB staff was not furnished on December 17, 2012, nor has it been
produced to date. I spoke to Dean Couch again on January 7, 2013, and asked if the OWRB was
going to produce the email in question. He indicated that the OWRB is not willing to produce
the email at this time. Mr. Jerry Bamett was the OWRB attorney who represented the OWRB at
the MAY hearing. Mr. Bameft actively participated in the MAY hearing on behalf of the
OWRSB, calling witnesses and presenting evidence on the OWRB's behalf. Because of this, I
cannot understand how his post-hearing communications with the Hearing Examiner could
possibly be privileged.

8. On October 19, 2012, Scott Butcher of my office received a phone message from
Ms. Anissa Campbell at the OWRB responding to inquiries from my office as to when the
documents requested by the Open Records Act request would be produced. Her message stated

in pertinent part:

"] finally got an answer on the open records act request and what
they have decided is to wait on producing anything until Emily has
submitted the order to the Board, which should be soon, within the
next few weeks, I'm assuming. Dean and Jerry are basically citing
51 O.S. § 24A.9 to keep it confidential until the order goes to the
Board."

A digital copy of Ms. Campbell's voice message is attached hereto as Attachment 5, and can be
accessed by all parties as shown on Attachment 5.

9. As applicable here, 1 understand 51 O.S. §24.9 to provide that the Hearing
Examiner's personal notes and personally created materials can be kept confidential prior to the
time the Hearing Examiner takes action, which 1 understand to mean when the Hearing Examiner
submits the proposed order to the Board. I understood the above voice message to mean that the
Hearing Examiner's personal notes and materials would be produced by the OWRB in response
to the Open Records Act request as soon as the Hearing Examiner submitied the proposed order
1o the Board. These notes and materials are important because they will likely show the post-
hearing ex parte information, from both written and oral communications, that the Hearing
Examiner received from OWRB staff, the USGS, and witnesses who testified at the MAY
hearing. On January 7, 2013, I spoke to Mr. Couch and inquired if the OWRB intended to
produce the Hearing Examiner's notes and materials as previously indicated now that the Hearing
Examiner had submitted her proposed order to the Board. Mr. Couch would not commit to
provide the notes and materials.



10.  Because of difficulties in obtaining records from the OWRB as above-described,
on November 9, 2010, Mike Wofford and I submitted a Freedom of Information Act (FOIA)
request to the USGS seeking documents relating 1o the MAY proceeding generated after May 17,
2012. A copy of this request is attached hereto as Attachment 6. By letter dated January 4,
2013, a copy of which is attached hereto as Attachment 7, the USGS provided certain documents
in response to the request, although the letter states that certain documents are being withheld
pending a "release review determination”.

11.  Included within the documents produced by the USGS are the emails attached
hereto as Attachment 8. These emails reflect that Alan Woodcock reviewed and had input into
the post-hearing USGS report that was fumished to the Hearing Examiner. Mrs. Woodcock was
an attorney that participated in the MAY hearing on behalf of U.S. Fish & Wildlife.

12.  Included within the documents produced by the USGS is the document attached
hereto as Attachment 9. Although the author of the document is not identified, it appears
reasonably obvious that it was prepared by Mr. Scott Christenson, as the document asks if the
author can run the Poeter model, and Mr. Christenson was the modeler for the USGS that
testified at the MAY hearing. This document refers to "issues for OWRB conference cali”, and
includes the following statements:

Are we planning a point-by-point rebuttal of protestants'
brief?....Some of the points of protestants' brief are valid; the logic
of how to proceed from SB 288 to the OWRB ability to regulate
the A-S. Where did the .2 (a-f/a)/yr number come from? It did not
come from the model...

This document raises the concern that information was provided by the USGS to the OWRB in
conference calls, which information may not be memorialized in the USGS's writings, and that
such information was then furnished by the OWRB to the Hearing Examiner.

Further affiant sayeth not.

LT™Mark er

Subscribed and sworn to before me this 9th day of January, 20

2405636.01
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November 8, 2012

Dean Couch

General Counsel Oklakams Waler Resowrees Board

Oklahoma Water Resources Board

3800 N. Classen Boulevard
Oklahoma City, OK 73118

Re: Open Records Act Request
Dear Dean:

Thank you for your leticr datcd November 2, 2012 and the documents fumnished
therewith. From a somewhat hurried review of the documents provided, T have a few follow vp
guestions:

1. Withregudtnthedocumuﬂsthntw:rewithhddunthcbnsisofuchimed
privilege, would you plcass provide us with a privilege log so that we can assess whether we
wish to challenge any such claim?

pA From the documents provided it appears that the USGS may have donc some
additional modeling afier the M.AY. hearing under contract with the OWRB. Was this done
and, if so, will you please produce the work and model results and all documents which reflect
who received the results of information regarding same?

3. The documents provided indicate that you asked Derck Smithee 1o provide his
notes regarding his review of Protestants’ brief so that you could provide them to the hearing
examiner. A copy of al least some of Mr. Smithec's notes were provided, however, the
transmittal communication of same 1o the hearing cxaminer was not. Would you please provide
same? Please provide those notes and ell communications with the hearing examiner regarding
samc.

4. The documents provided indicate that you sent Noel Osbom’s notes regarding the
Protestants' brief to the hearing examiner. There were some noles prepared by Ms. Osbom
regarding Protestants® brief contained in the materials provided. However, [ do not sec any
transmittal communication of same 10 the hearing examiner. Will you please provide same?

5. The documents provided indicate that you also soliciled notes or comments to
Protestants’ brief from Bob Fabian, Chris Neel and possibly others to provide to the hearing

T POy ORLAHOMA BITY

Ly ) (T [ [ S Pr RN BT LI S
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examiner. If so, will you please provide such notes and comments and all communications to the
hearing examiner regarding same.

6. From the documents provided it appears that you offered to the hearing examiner
for you and Jerry Bamett to prepare the initial draft of the proposed M.A.Y. order. Was this
done, if so, will you please provide copics of same and all communicationt with the hearing
examiner regarding same?

As we continue to review the documents we may have additional questions and requests.
Lastly, I note that our request was for documents affer the last day of the M.A.Y. hearing. Much
of what was provided were pre-hearing documents and cxhibits admitted during the hearing. If
you do charge us for copies, I trust we will not be charged for the documents that were not
requested.

Sincerely,
L. Mark Welker
For the Firm
LMW/paj
co: Mike Wofford
Scott Butcher

Drysedl
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December 3, 2012

L. Mark Walker

Crowe & Dunlevy

20 North Broadway, Suite 1800
Oklehoma City, Okiahoma 73102-8273

Michae] C. Wefford

Doemer, Saunders, Daniel & Anderson, LL.P.
201 Robert 8, Kar Ave, Suite 700

Oklahoma City, OK 73102-4203

Re:  Open Records Act Request— Arbuckle-Simpson Maximum Annuzl Yield Proceeding

Gentlemen:

This will reply to Mr. Walker's letter dated November 8, 2012 and subsequent emnails to me
regarding owr response to your earlier request that the Okishoma Water Resources Board
{(“OWRB") provide, under the Oklnhoms Open Records Act (“ORA™), *...copies of all reconds
relating in any way to the detenmination of the Maximum Annual Yield [“MAY™] for the
Arbucklc-Simpson Groundwater Basin.. .created by, reccived, by, or otherwise coming into the
custody, contml or possession of the {OWRB], its members, or its staff on or afler May 17,

2012."

The coples of reconds which we provided with the transmittal letter dated November 2, 2012
were and are responsive [0 your request. The records that grc being kept confidential are
protecied from disclosure ns allowed and authorized by 51 O.S. §§ 24A.5(1) and Z4A.9. | am
very surprised and disappointed that Mr. WofTord included a claim in his emall to the effect that
our response “is in fact & serious violation of state law.” Of course, | strongly and profoundly

disagree with Mr. Wofford"s claim.

‘{ourlcﬂmmdcmlillpcnlhiugwynwDRAraqueunppwlobebuulununmnbunf
unfounded essertions ostensibly in support of your sequest. Some of these asscrtions track some
of the arguments you have made in the pending proceeding on the Arbuckie-Simpson MAY,
puﬁwluiyymemﬂmﬁmﬂmﬂmom and/or its staff is & “party” in that proceeding. The
ORA(mrmymhullwlamswnoﬂdounolmquinmelorupmﬂtolllofywrlssminm

k- Ll 500 N, CLASSEN FOULEVARD « ONLAMOMA CITY. DMLAHGMA Y118
( )W TELEPHONE 16i8) 530-800 « FAX {805} S30-3008
F Fod Crammand, Dooman = Lits P. Landan, Viey Ouiimgs » Tom Bucharas, Sotnieny
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a1 this time and in the context of this correspondence. Nevertheless, we state the following for
the record:

1. The OWRB, including its members and staff, is not a parly in the pending
administrative proceeding for determining  the MAY of the Arsbuckle-Simpsoa
Groundwater Basin.

2. In reply to item no. 1 in your Noverber B letter, neither the ORA nor the
applicblc and goveming provisions of the Administrative Procedures Act, 75 O.5. §§
250 through 323, require the OWRD to crealc a pew record like » privilege log. and 0
we have not created snd will not be providing onc.

3 In reply to item no. 2 in your November B letter, we have no records and we arc
not aware of any additional modcling work or modeling results done by the U.S.
Geological Survey since the MAY heasing.

4, Therc are no “transmittal communications to the hearing examiner” regarding
notes fom Derek Smithee, Nocl Osbom, Bob Fabian or Chris Nezl a3 speculated in item
nos. 3, 4 and § in your November § letter. 1n fact, other than the Scptember 27, 2012
Memorandum co-authored by Noel Osbomn {which refers to evidence in the record), none
of the notes prepared by Ma. Dsborn found at pages 43 through 50 of your “Motion to
Recuse/Disqualify Hearing Examincs end to Stay Proceeding und Brief ia Support” filed
November 8, 2012 were provided to the Hearing Examiner before your Motion to Recuse
was filed,

5. In reply to item no. 6 in your November B Jetter, neither Iavy Bamett nor | have
propared & draft “Proposed Order” (i.c, as described in 75 O.S. § 311) for the Hearing
Examiner.
If you wish, the Exccutive Direcior and [ sre also willing 1o meet with you to discuss these
issucs,

Sincerely,

Hican A, Couch
General Counsel
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L. Mark Watker
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December 11,2012

VIA EMAIL

Dean Couch

Oklahoma Water Resources Board
3800 N. Classen Boulevard
Oklahoma City, OK 73118

Re:  OpenRecords Act Request Regarding Arbuckle-Simpson MAY Proceeding

Dear Dean:

I understand your letter of December 3, 2012, to state that none of the information which
you solicited and obtained from Board staff for the express purpose of providing o the Heering
Examiner was ever sent or communicated to her. I am having difficulty reconciling this
siatement with the documents previously provided and with Mr. Strong's prior reports to the
Board as discussed below.

In the documents previousty produced in response to the Open Records Act Request,
there were cmails authored by you in which you told various OWRB staff that you were
soliciting information from staff to help "explain the evidence to the hearing examiner”,
including evidence addressing "the issues raised in the Protestants’ brief filed by Mark Walker of
Crowe & Dunlevy (attached)." The emails disclose that this information was solicited from at
least Derek Smithee, Bob Fabian and Chris Neel. The records reflect that Derck Smithee
provided his memorendum in response to your request. Similarly, one of your emails to Derek
Smithes states that, “Noel provided me a copy of a memo conlaining information to address the
hearing examiner’s request ..... to address the issues poinied out in the post-hearing bricf filed by
Mark Walker,” and a copy of Noel's six page memo was in the documents produced.

At the September 18, 2012 Board mecting, J.D. Strong told the Board:

"The Hearing Examiner has been trying to crunch through a lot of that (the
hearing evidence). She actually had some very technical questions to have
answered by researchers that worked on the study. I think the bulk of those at this
poiat have been enswered with the exception of USGS."

Attachment 3
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1 understood this to mean that answers to the Hearing Examiner's questions were answered by
OWRSB staff prior to September 18, 2012, but that the USGS had not yet provided its answers.
This fits perfectly with the documents produced which show that you were requesting comments
from staff around August 14, 2012, and reports were provided by OWRB staff in the late
August/early September time frame. However, the USGS did not provide its memorandum until
September 27, 2012,

At the October 16, 2012 Board mecting, Mr. Strong reported to the Board:

"We finally ... we can report that the USGS and other technical information that
the Hearing Examiner had been working on has now been delivered finally to the
Hearing Examiner. So the Hearing Examiner ought to be writing up her final
proposed order...."

Based upon the forepoing, I am concerned that perhaps the documents themselves may
not have been forwarded 1o the Hearing Examiner, but that the content or substance of such
reports was provided to the Hearing Examiner, either by communications which you are
withholding under claim of privilege or through oral conversations that you or stafl members had
with the Hearing Examiner. It's possible that this information was transmitted to the Hearing
Examiner in one of the conference calls that was had with her as referenced in the produced
documents, or perhaps there were mectings in person with the Hearing Examiner.

Can you please explain to us what happened? Was the information that you solicited
from staff for the express purpose of providing to the Hearing Examiner 1o respond 1o
Protestants’ brief provided to the Hearing Examiner in any form or fashion, whether orally or in
writing? [ understood your earlier communications to indicate that some of the Hearing
Examiner's notes were being withheld from production until such time as the Hearing Examiner
issues her proposed order, Do any of these notes include information provided by staff after the
hearing that relate to the evidence presented at the hearing? We may have a disagreement over
whether it was proper for the Hearing Examiner to have communications with staff, but I see no
reason for us to have any dispute over exactly what information was provided to the Hearing
Examiner. I look forward to you clarifying the facts in this regard.

Sincercly,
L. Mark Walker
For the Firm
LMW/bd
Enclosure
cc: Mike Woflord
Scott A. Butcher

943160
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Mark Walker

From: Mark Walker

Sent: Thursday, December 20, 2012 7.58 AM

To: ‘Couch, Dean’

Cc: Barnett, Jerry; Wolford, Michael C."; Scott Buicher
Subject: RE: Open Records request

Dean,

When we spoke last Friday, you indicated that Jerry Bamett had taken the various information supplied by
staff and "filtered and consolidated” that information and then provided same to the Hearing Examiner,
and that there was an email from Jeny Bamett {o the Hearing Examiner conveying such consolidated
information, which email you indicated you thought you would provide to us on Monday. In your email on
Monday, all that was altached was Derek Smithee's memo, which was similar to one which was
previously provided in response to our Open Records Acl request, although the new version is slighlty
different than the one previously fumished. Are you going 1o provide us the Jerry Bamett email? Was the
Derek Smithee memo which provided on Monday or information contained therein provided to the
Hearing Examiner? Thanks,

Mark

L. Mark Walker Crowe & Dunlevy | 20 North Broadway, Sulte 1800] Oklahoma City, OK 73102 |
T: 405.235.7783 F: 305.272.5287 - mark walkenflcrowedunlevy.com

From: Couch, Dean [mailto:DACCUCH@owrb.ok.gov]
Sent: Monday, December 17, 2012 5:02 PM

To: Mark Walker

Cc: Strong, J.D.; Bamett, Jerry

Subject: Open Records request

Mark,
Attached is a copy of the August 17, 2012, draft response prepared by Derek Smithee to my request for
an evaluation of evidence to address the four issues noted,

As to your inquiry in your December 3, 2012, letter about the $35.00 copy charge for the compact disc
recording of the Board meeting audio, please see Board rule 785:5-1-15.

Dean Couch
General Counsel
Oklahoma Water Resources Board

Attachment 4
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Attachment 5 is an audio CD containing of a voice message from Anissa
Campbell to Scott A. Butcher recorded on October 29, 2012. You can

download the message at http://bit.ly/13flacp. If you would like to have an
audio CD mailed to you, then call or write to:

Scott A. Butcher

20 N. Broadway

Suite 1800

Okizshoma City, OK 73102

(405) 235-7737
scort.butcher@crowedunlevy.com

The following is a transcription of the full message:

Hey, Scott, It’s Anissa at the Water Board, 1'm sorry it's taken me
a conple of days to get back in touch you. I finally got an answer on
the Open Records request and what they have decided is to wait on
producing anything until Emily has submitted the order wo the
board, which should be soon — within the next few weeks I'm
assuming. And Dean znd Jerry are basically citing 51 O.S. § 24A.9
to keep it confidential until the order goes to the board. And if you
have any questions It’s 530-8801. Thanks. Huve a good weekend.

Attachment 5



November 9, 2012

VIA EMAIL TO foia{@usgs.gov

United States Geological Survey FOIA Officer
Mai! Stop 807, National Center
Reston, VA 20192

Re: FREEDOM OF INFORMATION ACT REQUEST - In the Matter of Determining
the Maximum Annual Yield for the Arbuckle-Simpson Groundwater Basin

Dear Sir or Madam:

Pursuent to the Freedom of Information Act, 5 U.S.C. 552, et seq., (the "Act”), please
provide copies of all records relating in any way to the detcrmination of the Maximum Annual
Yield ("M.A.Y.") for the Arbuckle-Simpson ("A-S*) Groundwater Basin ("Determination™)
created by, received by, or otherwise coming inté the custody, control or possession of the
United States Geological Survey ("USGS"), its members, or its staff on or after May 17, 2012.
This request specifically includes, but is not limited 1o, records relating 1o meetings end/or other
communications with the Oklehoma Water Resources Board or its employees or representalives,
the Hearing Examiner of the Arbuckle-Simpson Maximum Annual Yicld hearing, or eny other
legal or natura) persons. This request also specifically includes rccords relating to internal
meetings end other communications between and mmong the USGS members, USGS staff,
and/or other USGS agents or representatives, as well as computer simulations or runs, emails,
and any notes or memoranda finalized, revised, or added to any USGS file on or afier May 17,
2012 regardless of the date of the initial drafi relating to the A-S M.AY. proceeding..  This
request specifically includes without limitstion all files, computer simulations or runs, notes,
emails and documents of Scott Christenson and Noel Osbom relating to the A-S MLALY,
procecding which were created on or after May 17, 2012,

With respest to this request, the term “record” is used in the broadest sense consistent
with the Act,

If any portion of this request is denied, the undersigned request a detajled index or similar
written statement individuelly describing each record withheld gnd all reasons for it being
withheld. Such descriptions should include s citation to specific legal authority for withholding
the record described.  To expedite this request, the undersigned would be willing to discuss
specific instances of withholding in advance of a final response from your office.

The undersigned promise to pay all reasonable copying costs for the requested documents
that are chargeable under the Act upon presentation of an invoice with the records requested.
Alternatively, beesuse this request is made in part on behelf of entities which include non-profits,
a waiver of ell or part of the copying costs is requested. Though this request is made jointly by
both of the undersigned, the requested copies and/or amy index of exempt materials should be
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delivered o the address provided below for L. Mark Walker, 1f, at any point, the copying costs
are expected to exceed $500.00, please usc the email address or phone number provided below to
contact L. Mark Walker immediately to discuss copying and payment arrangements. Any other
questions regarding this request should be dirceted to the L. Merk Walker.

Sincerely,
éﬁﬁ:“g Michazl C. Wo
20 N. Broadway, Suite 1800 201 Robert S. Kemr Ave., Suite 700
Oklahoma City, OK 73102 Oklahoma City, OK 73102
{405) 235-7783 (405) 319-3504

mark.walker@crowedunlevy.com mwofford@dsda.com



United States Department of the Interior

U. S. GEOLOGICAL SURVEY
BOX 25046 MS 406
Denver Federa! Center
Denver. ColoradoB0225

January 4, 2013

L Mark Walker

Croie Xutlevy

20 Nosth Broadway, Suite [800
W desinenza by, OR 702

Transmitied viaFed Ex
Re:U.8.GealopicalSurvey FOIA #USGS-2013-00023

Dear Mr. Walker:

Thislettertransmits responsive documents pursuant
toyourFrecdomoflnformationRequest(FOIA Mated November 9, 2012 and received by the USGS
FOIA Officer on November 9, 2012. You requested:

« ....all records peraining to relating in any way lo the determination of the maximum Annual
Yicld (*M.A.Y.") for the Arbuckle-Simpson (“A-5") Groundwater basin (“Determination™)
created by, received by, or otherwise coming inte custody, control or possession of the United
States Geological Survey (“USGS"), its members, or its staff on or after May 17, 2012.”

ResponseSummary
Theenclosed paper copies {135 pages) provide responsive information identified to your
requesl.

Additional documents have been identified which are under oin&a release review determination.
Pursuant to our _?hqnc conversation on January 2, 2013, I will meke every effort to cxpedite this
process. You wiil either be provided the documents un&qrgmng release review determination or

provided an explanation specific to each document why it was withheld.

If you consider this response 1o be a denial of your request under 43 CFR 2.28 (a) (2), you
may file an appeal by writing to:

Freedom of Information Act Appeals Officer
U.S. Department of the Interior

Office of the Solicitor, Division of General Law
1849 C Street,

NW MS-6556

Washington, D.C. 20240

Atachment 7



Your appeal must be received no later than 30 workdays afier the date of this letter. The appeal
should be marked, both on the envelope and the face of the appeal letier, with the words
"FREEDOM OF INFORMATION APPEAL." Your appeal should be accompanied by a copy of
" your original request and this letier, along with any information you have which lcads you to
believe that responsive records do in fact exist, including where they might be found, if the
Iocation is known to you.

Also, as part of the 2007 OPEN Government Act FOIA amendments, the Office of Government
Information Services {OGIS) was created 1o offer mediation services 1o resolve disputes between
FOIA requesters and Federal agencies as a nonexclusive allemative to litigation. Using OGiS
services does not affect your right to pursue litigation.

You may contact OGIS in any of the following ways:

OfficeofGovernmentInformationServices(OGIS)
NationalAcchivesandRecordsAdminisiration
Room 2510

8601 AdelphiaRoad

CollegePark,Maryland 20740-6001

Email:opisidpara.pov
Phone:301837-1996
Fax:301837-0348
Toll-free:1-877-684-6448

TheUSGShave assigned an individualized tracking number USGS-201-00023to your request.

All future correspondence to the USGS for this request should include this tracking number. If
you have any questions concerning your request, please contact me either by electronic mail

(kskipperf@lusgs.gov) or by phone (303) 236-1477.

Thank you for your interest in the U.S. Geological Survey.

Sincerely.

Kenneth J. Skipper
U.S. Geological Survey
Water Resources Mission Area. National FOIA Liaison

Enclosures: 135 paper copies



christenson 20120828-1425

Arbuckle-simpson Hearing Follow-Up
ztan'l ey T Paxton
0:

Awopdcoc
08/28/2012 02:25 PM
Bcc: .

scort € christenson
show petails

Alan woodcock,
I am Acting Director at the usGS oOklahoma water science Center this week.

Kim winton has taken a new position as director of the USGS South Central
Area Climate Science Center in Norman.

Alan, I may have a written document for review from scott Christenson and
Noel osborn. This document addresses post-hearing questions asked of
scott and Noe)l by the hearing officer IN THE MATTER of petermining the
Maximum Annual Yield for the Arbuckle-Simpson Groundwater Basin underlying
parts of mMurray, Pentotoc, Johnston, Garvin, Coal, and Carter Counties.

scott and Noel's involvement in this matter has been at the request of the
oklahoma water Resources Board, the state of Oklahoma cooperator for whom
the UsGS work was completed.

should you or someone else within USES 1ook at scott's and Noel's
response(s) before the document goes back to the hearing officer?

Thanks for any advice and assistance that you can provide.
Sincerely,

stanley T. Paxton, Ph,D.

studies chief, uscs oklahoma water science Center
U.S. Geological Surve¥

202 nw 66th streer, Bldg. 7

oklahoma City, OK 73

Phone (405) B10-4405 FAX (405) B43-7712

Mobile (405) 3BB-3044

page 1
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christenson 20120828-1428

fw: out of office: Arbuckle-Simpson Hearing Follow-uUp
stanley T Paxton

to:

scott € Christenson, Noel I Osborn

08/28/2012 02:2B PM

show Details

FYI
sincerely,

Stanley T. Paxton, Ph.D.

Studies chief, USGS Oklahoma water Science Center
u.s. Geo‘logica] surve¥

202 nW 66th Streer, Bldg. 7

oklahoma cit{. oK 7311

Phol;le €405) B10-4405 Frax (405) B43-7712

Mobile (405) 3BB-3044

----- forwarded by Stanley T paxton/WRD/USGS/DOI on D8/28/2012 03:28 PM

From: “"woodcock, Alan" <alan.woodcock@sol.doi.gov>

To: "paxton, Starﬂe! T." <spaxton@usgs.gov>
Date: 08/28/2012 03;25 PM ] .
subject: out of office: Arbuckle-Simpson Hearing Follow-up

I will be out of the office until August 30. I will respond to your
message afrer I return.

Page 1



christenson 20120829-1245

RE: Arbuckle-Simpson Hearing Follow-up
Stanley T Paxton

to:

woodcock, Alan

0B/29/2012 12:45 PM

cc:

scott C Christenson, Noel I osborn
Show Details

Alan,

sorry for the delay and thanks for your willingness to help us.

The authors, christenson and ©sborn, are stil} wrestling with the verbiage.
I will send you documents in a few days if that is okay$?

sincerely,

stanley T. Paxton, Ph.D.

studies chief, uSGS Oklahoma water Science Center
U.5. Genlogical Surve

202 Nw 66th Street, Bldg. 7

oklahoma cug. oK 7311

phone (405) B10-4405 FAX (405) B43-7712

Mobile (405) 388-3044

From: “woodcock, Alan” <Alan.woodcock@sol.doi.gov>
To: »paxton, Stanley T." <spaxtonfusgs.gov>

Date: 0B/28/2012 05:03 PM .

Subject: RE: Arbuckle-simpson Hearing Follow-up

Alright, I checked with the Regiomﬂ solicitor so we should do it. Can
you send me the incomirg and the proposed response? I will be out
tomorrow, but will try to ook at it on Thursday.

Alan R. woodcock

office of the Solicitor

7906 East 33rd Street, Suite 100
Tulsa, OK 74145

91!; 669-7730

918) 669-7736 (Fax)

This e-mail (including attachments) is intended for the use of the
jndividual or entity to which it is addressed. It may contain information
that is fprivi1eged. confidential, or otherwise protected by applicable
Jaw. If you are not the intended recipient, you are hereby notified that
any dissemination, distribution, copying, or use of this e-mail or its
contents is strictly prohibited. If you receive this e-mail in error,
please notify the sender imnediately and destroy all copies.

From: Stanley T Paxton [mai 1to: spaxton@usgs.gov]
sent: Tuesday, August 2B, 2012 3:26 PM
To: woodcock, Alan

Page 1



Issues for OWRB conference call
Are we planning a point-by-point rebuttal of the protestant’s brief? if not, what is the pfan?

Can | write part of the rebuttal? USGS policy Is an Issue. I may need to get my writings reviewed.

Can | run the Poeter model? | believe it will show little difference in long-term average total and base
flow,

Some of the points of protestant’s brief are valid; the logic of how to praceed from 58288 to the OWRB
ability to regulate the A-S.

Where did the 0.2 (a-f/a)/yr number come from? It did not come f;'um the model, at {east not directly. If
finked to the mode), ! need to know where so | can place my efforts there.

Does the NPS have a copy of the protestant’s brief? Can we share? They expressed an interest in a
modHied version of the model, they might be willing to fund some of my time.

Who is coordinating our response and writing?

204.87.111.53

owrb_guestl

owrb_in2
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