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CITIZENS FOR THE PROTECTION
OF THE ARBUCKLE-SIMPSON
AQUIFER

Oral Argument in Case No. CY-2013-2414
September 23, 2015
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Description of Case

i ASA provides water for

numerous uses, such as
public water supply,
farms, mining, wildlife
conser vation, and
recreation. [Tob 18 o1 236)

No fewer than 6 public

water suppliers (Tob 57 o1
1465; Tob €3 o 1501, 1506-7, |
1519-30, 1532, and 1540; Tob
124 ot 1963)

[lob 33 01 826]

4.

Description of Case, cont.

Population Density

¥

e
ot 18 00122

Description of Case

In 2002, the Central Oklahoma Water Authority (COWA),
which consisted of communities in Canadiar] County, sought
an agreement with local landowners to purhp as much as
from the ASA
for transport to Canadian County. [Tab 47 pt 1397]

Local stakeholders, including residents, landowners,
concemed
that such lorge-scale withdrawals would hafm the flow of
springs and streams and drain the ASA. [Tab 47 ot 1397)

80,000 acre-feet of groundwater per yea

citizens groups, and federal agencies, werd

Description of Case

Senate Bill 2B8 ("SB288") passed in 2(
groundwater withdrawals did not redud

ASA. [Tab 35 ot 940]
Fundamental shift in maximum annual y

03 to ensure
e the natural
flow from springs or streams emanating| from the

eld process.

Yamees

|
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the order, or revise it and remand it to the agency

Petitioners’ Arguments Fail Because: Roadmap
The OWRB's Order is supported by substantial Legol Standard )
" Statutory Requirements for o MAY Determinotion
evidence; Naiural Flow
The OWRB's Order followed proper praocedure; Ground Baain D
d Gedogle Simllorhles
oy Hydrologle Simlloshies -
The OWRB's Order comports with consfitutional Groundwater Model .
standards. Storoge Coetident i
Confining Upper Loyer N
As such, this Court should affirm Procedure
the OWRB's Order. v
~ Censiiutional Compliance
Legal Standard Legal Standard, cont.
= o
“[In the exercise of proper judicial discretion or Party means “a person or ogency named and
authority, [o District Court] may set aside or modify participating, or properly seeking and|entitled by

law to participote, in on individual prof

ceeding” 75

for further proceedings, if it determines that the O.S. § 250.3(12).
substantial rights of the appellant or petitioner for
review have been prejudiced because the agency
findings, inferences, conclusions or decisions . . ." 75

OS. §322(1).

Can't See The Forest For T

Legal Standard, cont.

e i
Great weight accorded to expertise of
administrative agency, such as OWRB, See City of
Hugo v. State ex rel. Public Employees Relations Bd.,
1994 OK 134, 10.

Court should nol substitute its judgment for that of
the agency, particularly in area of agency's
expertise. Id.
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Maximum Annual Yield (MAY) Maximum Annual Yield (MAY

Determination for the ASA _ Determination for the ASA, cont.
Hydrologic investigotion of groundwater basins .+ lssuance of Tentative MAY based upor
hoving substantially the same geolegical and Total land overlying the basin®

hydrologicel characteristics! and preparation of
reports. 82 O.S. § § 1020.4(A) ond (B).
In re Southwestern Bell Tel., L.P. v. State ex rel. Okla.
C':p' Commlur; ?100:’ 2 5-:;11 4 ” Possibility of pollution from notural sources*
* A parly included o fooinote ohjecting 1o cerlain eviderce in
ils erief-in-chief. 82 05.§1020.5()

* Courl ruled thal such nonchalan ireatment “clearly [fell]
sheri of meriling judicial allention.”

Amount of water in storage*
Rate of recharge* ond total discharge?|
Transmissibility*

1 lssve on which Peflioncn did rof preserve objection “lasue 1o which Pefilieners do nol objec

Maximum Annual Yield (MAY)

Determination for the ASA, cont. _ L&t With. A Stugle Tree

N8

© MAY must “ensure that any permit for the removal
of water from a sensitive sole source groundwater
basin will not reduce the natural flow of water from

springs or streams emanating from soid basin or
subbasin” 82 OS. § 1020.98

Of the statutorily required MAY factors, Pefitioners
only objected to the determination of natural
flow.

Natural Flow

"[D)etermining how to develop water resources
without adversely affecting other resource values,
ranging from local economic values and|recreation
to ecological values is a central challenge In water
management. Finding a solution to this difficult
question has been the focus of research|in the past
few decodes {Poff and Ward 1989, Poff and Allen
1989, Richter et al. 1996, Poff et al. 1997, Richter
et al. 1997, Bunn and Arthinglon 2002)[" [Tab 43
at 1191-92]




Natural Flow, cont.

SB288 required the OWRB 1o approve o MAY that
“will not reduce the notural flow of water from
springs or streams emanating from said basin or
subbasin.” [Tab 35 at 940]

"Natural Flow" has rich legal meaning

In Oklahoma, natural flow is determined by relofive
reasonableness. Franco-American Charoloise, Lid v.

OWRB, 1900 OK 44, {] 2.

Natural Flow, cont.

Quantifying natural flow was a matief of first

impression for the OWRB
Previous MAY determinctions based updn mining

theary. [Tab 101, Part 7 ot 00:46:20 -|00:48:41); 82

OsS. § 1020.5(8)

+ Arbuckle-Simpson Study Surface Watér Technical

Advisory Group

: Considered fishing, recreation, water supply, amang

others, for objectively quantifying naturgl flow. [Tab
101, Part 10 at 00:10:30 — 00:12:22)

Natural Flow, cont.

Tob 41 o1 983

Natural Flow, cont.

Working group recommendation

Groundwater management should be based
upon a target of 10 to 25% maximum
reduction in baseflow

Tab 41 o1 975

Natural Flow, cont.

Baseflow is defined as the groundwater component
of stream flow. [Tab 18 at 265; Tab 47 at 1399]
It represents that amount of flow that occurs at least
75% of the time. [Tab 101, Part 10 at 00:29:14 -
00:29:38]
Streamflow = surface runoff + boseflow. [Tab 27
ot 629)

Natural Flow, cont.

9/22/2015
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Natural Flow, cont.

Baseflow = amount of
streomflow occuring at 75%

least 75% of the time. Exceedonce Bosellow
Flow

Baseline Low Flow =

25™ Percentile Flow of

Streamflow.

75% Exceedance Flow

s 25Hh .

= omount of ) Pari e lBuaFIEe

streamflow occuring ot Flow G hl

least 75% of the time.

Natural Flow, cont.

Q: Okay. What is Base Flow then?
A: Base Flow is that — thot flow that oceyl

location the majority of the time. At leg
the time (which, according 1o OWRS qf

its briefs, this is the 75% Exceedance Hlow). The

Low Flow {(Boseline Low Flﬁw) is the lov
flow at any time. There's a big differq
Tab 101, Vol. 10, 28:54-29:38.x

Pathioners’ Reply o1 2

rs at the
ast 75% of
hd CPASA in

est measured
tnce. Smithee,

Natural Flow, cont.

IFA not meant to be sole basis for OWRB's
determination.

The OWRSB considered trends and other relevant
criteria, such as “frequency, duration, magnitude,
rate of change, timing of change, [and]
seasonality.” [Tab 101, Part 10 at 00:34:35-
00:35:51]

Natural Flow, cont.

baro e 2 kb bt ape

a o [0 nu e
wrt i av " 1o T e
an ] % 18 EE] = 3] e
ns i N i 1o 14 1y »
Kk A% yim efd o s P bt o
Ky = v El i i
" b ar () b
e s - - ni ] =
Tob 18 1 321

Petitioners’ objection to this statutorily required
element fails. As such, this Court should find the
OWRB's Order supported by substantiol

evidence.

GROUNDWATER
DETERMINATION

BASIN

e i e D e

A A e N AT RN ks A PR D T 1o v (= T
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b 18 o1 239

TPrics 19 mking g sucbliting e lesote maxinun Gl pekl e mine grandwoien
ks o wbbooi Fien, e Board ol prepone report wing iformotion fram incrolegic
srvep ond 1 g o
o bpdrabpionl derwowido ond G0 Trom walls i s bounar bt ond Gfhar relevors
rburmoton® 83 O.5 § 1020408 |mephoss odded).

Groundwater Basin Determinatiop:
Geologic Charocteristics

ez Tb17 01174
‘_gr’": %

Groundwater Basin Determination:
_Geologic Chcrucf;_a{istics cont.

g foegiie

=
il

Groundwater Basin Determindtion:

Geologic Characteristics, cont

Detoilled explanations of the Aquifer's jgeclogic

choracteristics can be found at:
Tab 17 at 172-175
Tab 18 ot 242-255

In sum, the geology of the Agquifer “is

characterized by great thicknesses bf

carbonate sedimentary rocks, uplifts,| folded

structures, and large fault displacements|
Tab 1B at 242

most

Groundwater Basin Determination:

- Hydrologic Characteristics

—ate

et
Tab 17 o1 180

Groundwater Basin Determindtion:
Hydrologic Characteristics, cont.

SEFeL

Tab 3| ot 758

S R b




Groundwater Basin Determination:
Hydrologic Characteristics, cont.

“"Mony types of information are required lo understand the
hydrology of the Arbuckle-Simpson aquifer. For example,
dimatic faclors, such as precipilation, evoperction, and soil
meislure, defermine the amount of waler availoble for
recharging the aquifer Tab 31 a1 760

e

Groundwater Basin Determination:
Hydrologic Characteristics, cont.

Detailed explanations of the Aquifer's hydrologic
characteristics can be found at:
< Tab 17 at 175-182

Tab 1B at 261-289

Hydrologic Characteristics, cq

16 11 nobody knows fow the sast and wedl partions of the sauther of fag
beme dechlons for the wedt on sludies ot wure dene in the sast?
Vet bACa DUllie ms! 397 medd o ns O M2 a2 e A (onmled v Ung

Sty s 0l e Dy RN OGN £ NI £ oy, o

AElenp et 8t AnI s Pt 0F U Atk ST o Adsler howed

Lo I U il 1 b f et BN Sieer, A brew Gale 8 B

Groundwater Basin Determinfition:

nt.

wach other, how can we

ntalé bl et
Qt Aon, belme 132
BTN e L e
ot ct U mesierr ara

Pemicd sal s aete

£ RN R

Tob 14 01 160
(emphosis ceoes;

The record is rife with geologic informat
data, hydralogic information and data,
Information and data. The OWRB's det,
was based upon substontiel evidence.

GROUNDWATER MODEL

ion and
ond well
ermination

Groundwater Model
e

on streamflow.” Tab 31 at 751.

Was not meant to be the sole decision-ma
Rather, the studies, dota, and information
model) provided the OWRB with scientific

Part 13 ot 00:49:31 — 00:50:45,

The USGS developed a digital groundwater-flow
model of the eastern portion of the aquifgr “to test
conceptual models of the aquifer and 1o gredict the
consequences of aquifer-scale groundwatér withdrawals

king tool.
including the
information

needed to satisfy the statuiory requirements. Tab 101,

9/22/2015




Spring discharge orlgleatas m recherpe. Tob 101, Port 7 ot 00:46:20-00ud 841,

1f you withdrow groundwoie: o amcurts eqoal 0 of greater han rechampa, the
springs wil go ovary. Id

Groundwater Model:
Storage Coefficient, cont.

Even Petitioners’ experts agree the USGS took
great care in developing a model to aceurately
depict recharge and stream flow.
Dr. Reely stating that the model was developed "fo
simulate recharge, storage, flow, and discharge from
the eastern lobe.” [Tab 101, Part 12 at 00:11:58 —
00:12:07]
Dr. Poeter admitting that “much effort was applied to
representing the distribution of hydraulic conductivity
and recharge in the model.” [Tab BY ot 1731]

Groundwater Model:

. Swdy clied only used 5 of 14 wells 1o determine storage coefficient.
[Mab 34 ar 926]

" The Arbuckle-Simpson Aquifer k the exception 1o the general rule.
[Tab 101, Part 6 o1 00:25:23-00:25:28 (Scon Chrisienson tesiifying ™
also expected [the storage coeficiant] 1o be much higher. We mode
measurements. 1 101.")] [Tab 92 ot 1740 (Then OWRB Execulive
Director, Duane Smith, sialed *The aquifer is very deep, and has a lot
of woler by some standards, bul the storage & very small. This b

thing that Is very Ising 10 us)]

Groundwater Model, cont.

O Importance of recharge stressed to Pefitioners no
less than five (5) times during the formpl hearing:
Tab 101, Part & ot 00:14:54-00:16:004

Tob 101, Part & ot 00:14:01-00:16:26

Tab 101, Part & at 00:34:35-00:34:54 |

Tab 101, Part 7 at 00:06:21-00:06-47

Tab 101, Part 7 at 00:46:20-00:48:41

- Storage Coefficient

Groundwater Model:

One study indicales a storage coefficignt of
0.011. [Tab 34]
Generally, when you hove a waler fable
discharging to springs, the storage coefficient is
10 fimes greater than a confined storage

coefficient.
Short pump test preliminarily indicated a storage
coefficient of 0.011.

= Storage Coefficient, cont.

Groundwater Model:

4

The pump test was only conducted for] 24 hours,
when it is preferred to run for at leas} 7 days In
order 1o obtain accurate storage coefficient.
[Tab 101, Part 7 at 00:11:39-00:12:57; Tab 18
at 282)
| Petitioners never identified what they|allege to
be the proper storage coefficient, let jalone
establish if it would change the ultimate
determination.

9/22/2015
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Groundwater Model:
Storage Coefficient, cont.

Previows studies report storage coeffident of 0.008. [Tob 34 a1 $26)

All sioroge coetfidem determinations In previovs swudy were less than 0.1, even
In paris thai should be unconfined. [Tob 18 o1 278)

R o3 pon of srudy ranged from 0.008 1o

glonal storage
0.01). [Tek 18 a1 282]
Toble 10 ccloviates the sioroge coetficiem for Byrds Mill Spring (with dischorge
entirely of groundwaler} to be C.008. [Tob 1€ ot 282, Table 10)

Table i1 colculotes storage coetfidems for 10 wells based upon multiple
rechorge events The sioroge ceeffidents renge from C.00211 10 0.07475.
[Teb 18 o1 284, Teble 11).

Uiliaing experlence and expertise, OWRB considered the relotive thickness of
the Aquifer. [Tob 1B .at 249, Figure 5 ond &1 295)]

Groundwater Model:
Confining Upper Layer, cont.
o . " T

Generolly, when you have o water table, the
aquifer is unconfined. Thus, the upper|layer of the
ASA is unconfined. [BIC at 21]
Using ¢ storage coefficient of 0.0747§ for the
upper model layer, the model simulated
streamflow reduction 5 times less than jusing o
storage coefficient of 0.008. [BIC at 28]

Groundwater Model:
e Confining Upper Layer, cont.

iﬁ SRR M A A S 7

The ASA is not a typical aquifer. In many instances,
the Aquifer exhibited characteristics of a confined
aquifer, even in places that should be unconfined.
[Tab 101, Part & ot 00:21:30-00:22:46; Tab 18 at
295)]

Dr. Poeter did not recalibrote the model after
making changes to the upper layer's storage
coefficient. [Tab 120 af 1939)

__ Confining Upper Layer, cont.

R T  TR T s ——

Groundwater Model:

Areas expected to be unconfined behaye in a

confined manner. [Tob 101, Part é ot 00:21:30-
00:22:46]
Treating the aquifer as confined has numerical
benefils in that the solution is more linegr and
instability is reduced. [Tab 18 ot 295]

Not the sole basis of the OWRB's Order
Recharge is the key factor

Misdirection by Petitioners

Evidentiary Conclusion
o
One valid|objection:
natural figw.
Fails bedause
substantipl evidence
supports|Order
 Other ancfllary
obijections
Fail becguse
substantipl evidence
supports|Order




PROCEDURAL QUESTIONS

Compliance with Writ

“To the extent that somebody does feel that they
need fo present something that is in the nature of
evidence, | ask you to please submit a motion to
admit that along with o statement justifying why
that could not be done today and explaining its
relevance and importance to the proceeding.”

[Tab 101, Part 13 at 01:24:37-01:25:06]

Constitutional Compliance

“Acts done In the proper exercise of the police
power, which merely impair the use of property, do
not constitvte a taking within the meaning of the
constitutional requirements . . .” Jacobs Ranch, 2006
OK 34, §] 52.

long established that water con be restricted by the
state through its police powers “for the preservation
of the public health, safety and welfare without
compensating the property owner.” Franco-
American, 1900 OK 44,9 16.

9/22/2015

Natural Flow Determination

All Parties agree the OWRB's Order fglls under
Article Il of the Okloahoma Administrati
Procedures Act [Pefitioners’ BIC ot 4; QWRB
Response at 17; CPASA Response at 2]
Every agency decision is not required fo be in the

form of o rule. See Okla. Public Employees Ass'n v.
Okla. Dept. of Central Services, 2002 PK 71 q 33.

“Rule” specifically exdudes “orders by|on agency.”
75 O.5. § 250.3(17)(e)-

CONSTITUTIONAL
COMPLIANCE

Constitutional Compliance, ¢ont.

In Franco-American, statute “abolish[ed] the right of
riparian owners to assert their vested interest in the
prospective reasonable use of the streqm.” § 17

Londowners over the ASA may still withdraw

groundwater—their rights have not been abolished.

10




Conclusion

Petitioners’ failed fo meet the strict burden of proof
required in such an administrative oppeal.
Petitioners’ attempts to create procedural “error”
fail.

The OWRB's Order constitutes o reasonable
exerdse of the State's police power.

This Court should rule against i
Petitioners by affirming the MAY Order|
of the OWRB. |

9/22/2015
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