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STATE OF OKLAHOMA Ok Aﬂgﬁfﬁ-’CT Covgy
C
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PETITIONERS’ ORAL ARGUMENT SUBMISSIONS

Petitioners Oklahoma Farm Bureau Legal Foundation, Pontotoc County Farm Bureau,
Oklahoma Independent Petroleum Association, Environmental Federation of Oklahoma,
Oklahoma Cattlemen’s Association, Oklahoma Aggregates Association, Arbuckle-Simpson
Aquifer Protection Federation of Oklahoma, Inc. and TXI make the following submissions in
support of oral arguments to be held on September 23, 2015.

I. SUMMARY OF ORAL ARGUMENTS

Petitioners summarize their oral arguments as follows:

1. The OWRB was not authorized to make up its own definition of “reduce natural
flow”. The term has a plain and ordinary meaning as well as established legal meanings, none of
which have anything to do with fish habitat. Yet the OWRB decided to define “natural flow” as

fish habitat knowing this would restrict groundwater use by the maximum amount possible. The



OWRB ignored the entire purpose of S.B. 288, which is to ensure use of groundwater use for in-
basin drinking water, not restrict such use.

2. The OWRB’s final MAY determination is not based upon the scientific criteria upon
which the OWRB claimed it relied to justify same, and the Final MAY Order expressly says this.
At all times in the process the OWRB claimed that the MAY determination was tied back to the
fish habitat study, and that, by limiting groundwater withdrawal to an amount that would not
reduce the Baseline Low Flow referenced in the fish habitat study by more than 25%, the MAY
would ensure the adequate protection of fish habitat. In fact, the MAY is not based upon the
Baseline Low Flow nor does it correlate to the fish habitat study. Therefore, the OWRB cannot
say whether the final MAY does what it claims it does, i.e. provide adequate protection to fish
habitat consistent with the fish habitat study.

3. The Hearing Examiner struck Petitioners’ evidentiary response to the secret USGS
memorandum, thereby violating the Oklahoma Supreme Court’s writ of mandamus. By doing
so, but by allowing the secret USGS memorandum and CPASA’s evidentiary response thereto
into the record, once again the Hearing Examiner evidenced the appearance of partiality and bias
in favor of the USGS’s and OWRB’s position which the Oklahoma Supreme Court was trying to
correct. When asked by the Board to confirm that the Hearing Examiner had in fact received
CPASA'’s evidentiary response to the USGS memorandum but struck Petitioners’ evidentiary
response, the OWRB staff misinformed the Board, claiming that Petitioners were not telling the
Board the truth about what actually occurred, when in fact the Hearing Examiner did exactly
what Petitioners told the Board that she did, /.e. received CPASA’s entire evidentiary response to

the USGS memorandum but struck Petitioners’ evidentiary response.



4. The OWRB’s decision to equate the “reduce natural flow” language of S.B. 288 to
reductions in fish habitat constituted rulemaking in that it represents a policy decision of general
applicability and future effect. However, the OWRB failed to follow the rulemaking
requirements of 75 O.8. §250, et. seq., including the requirement to obtain approval from the
Legislature and Governor, thereby rendering the rule invalid.

5. The OWRB improperly established the MAY for the entire aquifer, i.e. all three lobes
of the aquifer, based upon a limited study and computer mode] of the eastern lobe only.

6. The MAY Order effects an impermissible taking of private property for the express
purpose of allowing the State to use such groundwater for its desired public purpose of providing
fish habitat. The final MAY condemns 11,000,000 AF of privately owned groundwater from
any use whatsoever. This constitutes a categorical taking,

II. PETITIONERS’ POWERPOINT SLIDES

Petitioners’ Exhibits/PowerPoint slides to be used at oral argument are attached hereto as

Exhibit “A”, A flash drive containing same is also being delivered to the Court per the Court’s

Scheduling Order. In addition, on rebuttal, Petitioners may use select pages from the various

exhibits in the record.

Respectfully Submitted,
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Other Events Leading Up to S.B. 288

A. “In search of future water supplles, the Central Oklahoma
Water Resource Authority, consisting of communities in
Canadian County, Oklahoma, proposed in 2002 to purchase
water rights for the Arbuckle-Simpson aquifer, drlil welis, and
build an 88-mile plpeline from the Arbuckle-Simpson aquifer
to Canadian County in central Oklahoma.”

B. “In early 2002, the Central Oklahoma Water Authority
proposed to pump up to 80,000 acre-feat of water from the
aquifer to communities in Canadian County.”

Source;
A Tabid, Bates No. 237 [USGS/OWRES Computer Modeling Repert)
B.  Tab3&, Bates No, 47 [Instresm Flow Atkeiment] A

Overview of Petitioners’ Arguments

1. The OWRB was not authorized 1o make up its own definition of "reduce
natural low” = it failed to follow the rules of statutory construction, IgnoringL
the plain and ordinary meaning and prior interpretations of the Oklahoma
Supreme Court.

2.The MAY determination is not supported by the sclentific criterfa upon
which the OWRB relied to justify same = and the Final MAY Order expressly
says thit — no alternative criteria was offered to support the MAY
determination.

3.The Hearing Examiner violated the Oklahoma Supreme Court’s writ of
mandamus by excluding Petitioners’ evidence in response to the secret
USGS memocrandum, while including CPASA's new evidence in response
thereto, this again evidencing her prejudice and bias against Petiti
pasition,

4.1n adopting its definition of 5.B. 288's “reduce natural flow” which equates
to protecting fish habitat, the O’WRB Impen'nlsslbly conducted rulemaking
without following the APA rul

5, The OWRS impmperlv based the MAY far the entire aguifer upon a study
which was |imited to the eastern lobe of the aquifer.

6. The MAY constitutes an unconstitutional taking of private property by taking
over 11,000,000 AF of privately owned groundwater for the State’s deglred

public use to protect fish haitat.

1989 — EPA Designates The Eastern Part Of The

Arbuckle-Simpson Aguifer As A “Sole Source
Aguifer” Under The Safe Drinking Water Act

* Determines that the ASA is the only drinking water
source in the area, therefore, it must be protected
against contamination to ensure Its use.

* No federally funded project in the area can move
forward without first determining that it will not
contaminate the sole source aquifer.

Source;
Tab 12, Bates Nos. 114-117 (EPA Sali Socres Aquifer Owalignatizn| 3

5.B. 288 Adopted in 2003

“The Oklahoma Senate, in response to these concerns,
passed Senate Bill 288 (2003}, which imposed a moratorium
on any temporary groundwater permit for municipal or
public water-supply use outside any county that overlies a
‘sensitive sole source groundwater basin...’ Senate Bill 288
{2003) states that the moratarium will remain in effect unti
the Water Resources Board completes a hydrological study
and approves a maximum annual yield...of a sensitive sole
source groundwater basin that will ensure that any permit
for the removal of water from the groundwater basin will
not reduce the natural flow of water from springs or stream

emanating from the basin.”
Soures:
Tah 38, Batyy Hos, 241-242 [USGS/OWRS Computer Modeling fzport)

B2 DX §§ 102094 and 102099 L]

Maximum Annual Yield {MAY} — What is It?

MAY = “the total amount of water that can
be withdrawn from a specific groundwater
basin in any year”

Ssuioe:
Tab 18, Bates Nos. 244, 317 [USGS/ Computer

EXHIBIT A
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Equal Proportionate Share {(EPS) — What is it?

EPS = that portion of the MAY that is allocable to
each acre of land that overlies the aquifer, i.e. the
MAY divided by the number of acres that overlie
the aquifer.

Eq_i:ll Proportionaie Shara
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Source: -
Tab 15, Batei Wo. 342

Groundwater Is Owned By The Surface
Owner

A. "The owner of the land owns water..under its
surface...”

B. “In Oklahoma, groundwater is considered to be
private property that belongs to the overlying
surface owner”

Soures:
A E0QX § 60{A)
B. Tab )8, Bates o 25F [USGS/COWRE Computer Madeling Report)

Maximum Annual Yield

A. 784,038 AF = default MAY prior to a final MAY determination
{392,019 acres overlying aquifer x 2 AFfacre =
784,038 AF)

B. 732,288 AF = MAY under normal MAY calculations (see
Petitloners’ Brief-in-Chief, p. 2,fn 1)

C. 78,404 AF = MAY under the OWRB’s interpretation of S.B.
288

. 0. 90% Reduction

A E70S § 10ZLIIBNIL Tab 270, Bates Nos, 2604-260S, $21
B. Petitionen’ Brief-in-Chief, p. 2, fn 1; Tab 170, Batrs Nos, 2604- 2605, 9411, 22 and 25
€ Tabi70, BatrsNo. 2617, M

.
D. Tob €1, Bates No. 1443 | ledpes 70,404 MAY 1/10th of current permitted smourt)

Stream Water Belongs To The State

A. "Water running in a definite stream..may be used by the
owner of the land riparlan to the stream..but he may not
prevent the natural flow of the stream..as such water then
becomes public water and Is subject to appropriation for the
beneiit and welfare of the people of the state, as provided by
faw”

B. "The stream’s notural flow is considered public water and
subject to appropriation.”

Sourer:

A 60 OS. § SOAL K O §§ 1OT.L #t 2eg, Oklihoms's Stream Witer Low regarding cbtaining
appropriation petimits from the staty

8. franco-American Charolaie. Li. v, OWAD, 1990 Ox 44, &85 P:2d S64, 573 (Resdopted, llllwed and
Wehenring Denied 0413/1993; Rehawring denied 06/14/1753 (emphasks sdded)

Equal Proportionate Share

A. 2 AF = 24" = Default EPS prior to a final MAY
determination

B. 1.87 AF = 22,44" = £PS under normal MAY calculations

C. .2 AF = 2.4" = EPS under the OWRB’s interpretation of
5.B. 288

90% Reduction

A 82 05§ 3020.13(8)(2; Tab 173, Batet Mos. 2604-7605, §21
B, Tab 70, Bates Mot 2604-2608, 9621, 22 and 28 .
& Tab 170, Bates Ma. 3617, 5

5.B. 288 Magic Language

A MAY that “will not reduce the natural flow”
of ASA springs and streams

Sourte:
K205 55 1008 and 102098 L]
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The Adopted MAY

78,404 AF

Soure:
Tab 170, bates Na. 2617 (the Finel MAY Order] 13

The OWRB Technical Advisory Group Considered
Different Ways to Define “Natural Flow”

Arbuckle Simpson Study Surface
Water Technical Advisory Group -

Recommendations
I Derek Smithes = a
H Dbvisiuiy Chigt
Wainr M Programs Divislon
Walia ADOURCTS BOARD
the walar sgeagy
Sourcy: emTLmAT 7

Tah 41, Bates No. 1092

OWRB Claimed It Didn’t Know What “Natural
Flow"” Meant, So It Decided To Make Up Its Own

Definition

Q (by Walker): Now, | understand that you guys got
together and you said well, we don’t know what “natural
flow” means as it is used in SB 288, so let’s logk at
different ways we could try to define natural flow. Correct?
A (by Smithee — OWRB Water Quality Division Chief):
Correct.

Sourcy;

Tab 104, Vel, 16, DO-10:02 = OOU1ER2S (MAY Hearing Testimonny by OWRB's Smithwe) i

The OWRB Technical Advisory Group Considered
Different Potential Ways to Define “Natural Flow”

! Workgroup Initial Discussion

L-]
* Recreetion ~ Wrter Cuslity
. Waner Suppiy  Spring e
* Fhing * Stream Pow
*  Eologieal imegrity
Work group study recommen
THA- Naturs & - evak flows snd -

lrimusssnsumn--'umlmmmwmhum

Sourcs;
Tab 41, Bates No. 1096

The OWRB Claimed “Reduce Natural Flow”
Was Undefined and Unclear

“The mandate imposed by Senate Bill 288 is
open to interpretation because the Act neither
defines ‘natural flow’ nor states how the
reduction of natural flow of water from springs
and streams is to be determined.”

Seuree:
Tab 18, Bates N, 317 [LSGU/OWRE Computer Modeing Recort "

Ultimately, the OWRB Technical Advisory
Group Selected Fish Habitat as the Definition of

Natural Flow

i Objectives

L Fleld messurn quality and quantity of fish halrlat

2. Modelimpacts of differem flow scenados on fish
hatniat

Source:
Tat 41, Bates Wa, 1381
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Ultimately, the OWRB Technical Advisory
Group Selected Fish Habitat as the Definition of

Natural Flow

i Spring Fish Species
Selection

Soure: el i
Tab 41, Bates No. 1103

The OWRB Impermissibly Defined “Natural
Flow" As “Fish Habitat”

The Selected Definition of “Natural Flow” Was to
Protect Fish

Q (by Walker); And, was the ultimate purpose in
picking these fish to try to lock at stream flows
that would protect fish population?

A {by Smithee): Yes.

Source:
Tab £01, Vol 10, OCCAD - D0:20:51

The OWRB Was Not Entitled To Make Up Its
Own Definition of Reduce Natural Flow

“The primary goal of any inquiry into the
meaning of statutory language is to ascertain
the intent of the legislature.”

Sourey:
Twin Hils Golf & Country Clubr w. Tewn of Fortst Pork, 2005 OK 71, 123 P.3d 8, °6

The DWRB Technical Advisory Group Knew That

Selecting Fish Habitat As The Criteria Would
Restrict Groundwater Withdrawal The Most

Q (by Walker): Tell us, after you studied all of the ways you
could look at the Issue of natural flow, what does this slide (Tab
41, Bates No. 1103} tell us in terms of what you decided to do?
A (by Smithee): We declded, as a group, that the most sensitlve
Indicator that sclence would allow us to get at was..spring
dependent fish species...

Q: But, you had to have a general understanding that by setting
the most sensitive {criteria), that was going to have an effect of
restricting groundwater use the most,

A: Correct,

Sourc:
Tob102, Ve, 10, 032718 = DOEL R

The OWRB Should Have Given The Words Their
Plain and Ordinary Meaning

A. "Terms In a statute are to be given their plain and ordinary
meaning, except when a contrary intent plainly appears,
and the words of a statute should generally be assumed to
be used by the law-making body as having the same
meaning as that attributed in ordinary and usuai parlance.”

B. “Where the terms of a statute are clear and their meaning
certain, construction has no place or office. The legal
presurnption Is that the legislative body meant what it said,
and it is the duty of the courts not to amend or revoke, but

to give effect to the enactment”

Source;
A Neerv Okio, Tax Comem'e, 1999 OK 41, 982 P24 1071, 1072
B. Rappw OMa Tax Comm'r, 1933 O £31, 37 P2d 157, 159
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Natural Flow Has A Plain and Ordinary Meaning

A. Q{by Walker): And, what do you understand natural flow ta mean?
A by Smithee — OWRS Water Quality Divisiory Chief): ..) would
define it as those flows that occur by mother nature without the
impact of human induced Influences, whether it's irrigation,
withdrawals or overland flows, you know, transfers of water from a
pipeline..

B. O (by Walker): And that really leads me to my question ragarding
natural flow, You're a hydrologist, teil us what natural flow means,
A [by Jennifer Back — Natlonal Park Service Hydrologist): So, in my
opinlon, what natural flow means, is It's the unaltered flow in a
stream, in 2 stream channel.
Q: So unaltered by man's activitles?
A: Correct.

Source:

A Tab101, ¥ol. 10, O0:03:35 = CXH04:13
8. TeblOt, Vel ¥, 01:30:43 - 01:42:22

The OWRB Did Not Fven Consider The
Established Definition of “Natural Flow"

Q {by Walker): Are yau familiar with the Franco American decision?

A [by Cunningham — OWRB Planning and Management Division Chief):
Yes.

@ And the Oklshoma Supreme Court has defined in that decision what
"natural flow” means as used in this statute {60 0.5, § 60}, correct?

A Yes.

Q: Hasn't the Oklahoma Supreme Court told the Water Resources Board
that “natural flow” means that you can make reasonable use of the
stream water and that's not considered preventing the natural flow of
the water.

A: | prefer not to comment on that,

@ You're not aware of any discussions where It was asked, hey, do we
know what the term "natural flow” means from the other laws?
A: Not to my knowledge,

Source;
Tob 301, Wel 1, 0050128 - D039

“Natural Flow” Has Been Used and Understood
In Oklahoma Statutes Since Statehood

"Water running in a definite stream..may be
used by the owner of the land riparian to the
stream...but he may not prevent the natural
flow of the stream, or of the spring from which
it commences...”

Source;
600K § 50(4) u

5.8. 288 [s Prernised Upon The EPA’s “Sole Source Aquifar”
Designation, Which Is Designed To Facilitate The Use Of
The Groundwater For Drinking Water — Not Inhibit tts
Availability For Such Purpose

0 [by Walker); And a3 you menitloned a minute ago, the sxstern part of the aquifer
has baen designated by the EPA 25 a soln sourre aquifer, comect?

A (by Cunningham); Correct.

Q: And what Is your understanding of » sole source aquifer?

A: The prmary drinking water sourca for an area,

Q An;l doesn't that mean that also there armm no alternative sources of drinking
watar

A: | would think 5o, yes,

Q: Alright, and the idoa of a sols sources designation by the EPA is that this Is all the
water wa have got to use, and 5o let’s protect R against contamination so that it can
be used, correct?

A: Yas,

Q: A sola source aquifer designation [s not intended to restrict or prevent the usa of
the water, It ls dasigned to protect it so that it can ba used, rght?

All would say so.

Source;
Tab 16, Vol. 1, D463} - 04 2:1%

The Qklahoma Supreme Court Has Defined

“Reduce Natural Flow”

"The 60 O.5. § 60 language “may not prevent natural
flow” nevertheless allows a riparian to take water from
the stream “as long as the use is reasonable and does not
tend to injure or damage other riparian owners.... [Tihe
accepted rule allows a riparian owner the right to make
any use of water beneficial to himself as long as he does
not substantially and materially injure those riparian
owners downstream who have a corresponding right.”

Seurca:
Frongco-dmerkon Chorololse v OWRS, 1990 OK 4, B35 R2d 368, 575 (Resdopted, Reinued ﬂ"

The Oklahoma Supreme Court Has Held That The Sole Sourca
Agquifer Designation Is To Preserve The Groundwater For Use As
Public Drinking Water Since It s The Only Avallable Source

“it Is undisputed that the source of safe drinking water for In-basin tse may
be regarded by the wransfer of large guantities of water for out-of-basin use.
It i3 also undisputed that public use is one of the largest uses of the
Atbuckie-Simpson groundwater.... {Wls conclude that the purpoir of the
challenged legislation Is to conserve the sole source of safe drinking water
Jor use in tha srea overlying the sensltive sole source groundwater until a
hydrological study Is completed and 8 maximum snnual yield Is determined
that ensures the withdrawal of water will not Interfere with the In-basin
drinklng water supply.... The In-basin area relles solaly on the aquifer for
drinking water, The bases for the EPA designation are that the drinking water
In the designated sole source aquifer area Is provided by the Atbuckle-
Simpson aquifer and that there are no exlisting aiternative drinking water
sources nor cost-effective sources capable of supplylng the drinking water
d ds for the designated asrea... We conclude that the classification of
groundwater basins designated by the EPA as ~Sole Source Aguifers” 15
rationalty relsted 1o the conservation of safe drinking water for use in the
overlylng area”

Souree:

Jocobs Rameh, LLC w Smith, 2006 OK B4, 148 P34 B42, K53-854 {smphosls adsed) »
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The OWRB's “Scientific Criteria” Which It At All
Times Offered In Support Of Its MAY Determination

+ First = define “reduce natural flow” in 5.8. 288 as an
empirical number, here a maximum 25% reduction In the
Baseline Low Flow referenced In the Fish Habitat Study
{Instream Flow Assessment}

= Second — computer madel the amount of groundwater that

can be withdrawn without reducing the Baseline Low Flow

by more than the selacted 25%

Third ~ the modealed result salects the MAY becouse it

correlates back to the Fish Habitat study and ensures that

fish habitat will not be reduced by more than the selected
acceptable level

"

The |[FA Was Designed To Connect Reductions In
Specific Stream Flow Regimes To Corresponding

Reductions In Fish Habitat

"Reduced streamflow results in loss of adequate habitat
and, therefore, an in-stream flow assessment was
performed..to relate streamflow to agquatic habitat of
selected fish. The in-stream flow incremental
methodology..was used to assess in-stream flow
requirements of sefected fish on Blue River and Spring
Creek, a tributary of Pennington Creek (Seilheimer and
Fisher, 2008). Therefore..[the] model was optimized to
simulate groundwater flow to Blue River and Pennington

Creek.”

Sourcs;
Tob SE, Bates Mo, 290 [USGS/OWAB Computer Modeiing Report) b

The Final MAY Is Not Based Upon The Fish

Habitat Criteria Upon Which The OWRB Said It
Based The May Determination

How The IFA Correlates Reductions In Specific

Stream Flows To Reductions In Fish Habitat

M
R
RERERRRER

Source:

Tab 36, Bates No. B73 {instream Flow Assesement for Blus Aiver and Spring (Peanington) Cresk =

How the OWRB Supposedly Used Fish Habitat To
Determine The MAY = The Instream Flow Assessment

{IFA} For Blue River and Spring {Pennington] Creek

INSTREAM FLDW ASSESSMENT OF
STREAMS DRAINING THE
ARBUCKLE-SIMPSON AQUIFER

Willlam L Flsher,
Titus S, Selthelmer
U, 5. Geclogical Survey

Oklahoma Cooperative Fish and Witdlife
Research Unit

Snisoble far reviow on

Soutte:
Tab 41, Bates Mo, 1100

To Tie the Computer Modeling of the Effect of
Groundwater Withdrawal on Stream Flows, the OWRB
Technical Advisory Group Had To Come Up With An
Empirical Number to Define How Much Reduction In

Stream Flow Was Too Much

“lby Derek Smithee}...it was noted that the ground water modeling
needed to have some sort of surface water spring input parameter, uh
some sort of target, and { was asked 1o pull together a work group to
provide feedback to Noel and Scott {the computer modelers} as they
did their ground water modeling - give them the information they
needed for the cel! that was the target for whot constitutes notural
spring flow..we also sat and discussed well, what are the purposes
that this water is to be put towards and what are the impacts and uses
of this natural flow regime we don't want to reduce..And in the end,
we had to arrive at an empirical answer.”

Source:
T 301, Vol. 30, 00:04:45 - CX105:23 4t 00:10:54 - 001136 {MAY Mearing Tettimaory by CWRas irithee )
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In Detarmining the Empirical Number, The Technical Advisory
Group Unquestionably Relied Upon the IFA "8aseline Low
Flow" And The Effect Reductions In That Particular Flow Had

Upon Fish Habitat
0 {by Mr. Walkst): And 30 when you are looking at this study (tha IFA), you guys (the
Technical Advisory Group) were reatly lseking 82 the Baseline Low Flow, carrect?
A {by Mr. Smithee): Correct. {3 101, Vel. 10, 28:45-28:53.)
€ Wel! its critical In the sense that wa're looking at In the Instream Flow Assessment Is
what predicted reductions this Baseline Low Flow conditlan will eause, cormect?
A: Correct. {id. at 30:12-30:30)
Q: And wa started out with the 32seline and | want to focus &n the Low Flow because
that’s really kind of the critical crierta you guys used, right?
A: Okay. {Id. at 30:52-31:02)
Q: Then you start golng - well what if we stant reducing the Baseline Low Flow by different
Increments and let’s sae what affect that's galng to have on habhat for these Mih,
corect?
A: Correct. (id. ot 31:24-31:37}
(¢ We've got this Batellne Low Flow coadition in the summer when the stream is at Its
very lowest, haw much Is that going to affect the fish habRat, gt ?
A: Correct. {id. at 31:52.32:11)
Source:
Sew chtation i

»n

The OWRB Witness Testified That “Base Flow” Is

Not The Same As “Baseline Low Flow”

0 oy Mr. Waleer): But ths report that snatyzes Nk hablut [the IFA) doetn’t tell you what reductions in
Base Flow hat on fish hablist. right?
Ay M Smither): That's comect. That's cornect. {Tab 10L. Vid. 10, C0:31:14 - O0:33:28)
Q& Can you thow uz the study of Teport whera you converted thess Baseling Low Flows into theie Bese
Flowe mumnbeers that you sctuslly used for your recommendation.
Az eanmot, {id at (XR:33:47 - OD:34:01)
@ 30 you mt now kecking 5t [on the Masier SRde) reductions [a Bate Flow und comparing it 1o
something (the (A figh habiat Baselne Low Flow) that's not Base Flow, right?
A; That's correct. jid ot (E17:42 - 0XR37:31)
Cc Can you give s the converion faclar 5o we can maltiply the conversion from Base Pow - Baveline
{Low Flow) to Base Flow?
Al eannat. {44 ot C18:28 - G105

e
Q {ty M Walkerk Your ltee deckind » 23% reduction in Bate Fiow wil the mazimum smount
your tomemitiee was willing to e with, fight?
Aoy M. b That' {2 o12:23)
Ciz o5 2 resutt of your G L meeting, i wat d 10 the { il
what & 25% reduction bn Besa Flow mesms in tetms of groundwater withdrawal?
A That's ight. {4, at 00:44:31 ~ Ox3:44:46)

Source!
Sew ¢ftatlons sbove 3

Baseline Low Flow Is The Lowest Low Flow

Q (by Walker): We've got this Baseline Low Flow condition
in the summer when the stream is at its very lowest, how
much is that going to affect the fish habitat, right?

A: Correct. (Tab 101, Vol. 10, 00:31:57 - 00:32:11)

Q: | thought it said in the (IFA) study it said that Baseline
Low Flow occurs in a spacific time of the year?

A: Generally it does, that Is correct?

Q: And so, when was that?

A: It's almost always during the summer months? (Tab 101,
Vol. 10, 00:28:28 — 00:28:44)

Sourca;
So¢ citatfons above n

Not All Base Flows Are The Same, i.e. Baseflow
Baseline Low Flow

“Base flows were highest in the winter (January
through June) and lowest in the summer [August
through October).”

(Again, Baseline Low Flow is the lowest low flow
during the hottest summer months.)

Source:
Tab 43, Bates No. 1210 {indicstors of Hydrologin Alterstion Analysis} .

The Technical Advisory Group Determined That
A 25% Reduction in Baseflow Was Acceptable -
The Ernpirical Number

“In Simple Terms

A maximum of 25% reduction in baseflow
should result in limited impact to spring
and stream habitat”

Source:
Tab &1, Bates No. 2033

The “Master Slide” Mixes Apples and Qranges

| Siteand Speces WUA Impacts at 25% Flow “{by Smithee) This
- became kind of the
master slide that drove
s the dedsion making in
that  those Tines
represent. how  much
Important habitat is lost
as you fose a certain
* amount of flow. So
reduction In Base Flow.
{Tab 101, WVol. 10,
00:23:21 - 00:23.58)

Sourc:
Tab Al BatesNo, 1311 L=




9/9/2015

The Technical Advisory Group Then Asks The

Computer Modelers to Model A 25% Reduction
In The 75% Exceedance Flow

“It was generally agreed that no substantial impact
would occur if the 75% exceedance of total flow
were reduced between 10% and 25% and we have
forwarded this to Scott Christenson to input into
his groundwater model.”

Source:
Tab 91 [Derek Smithee 1170672008 £-mal Regarding Technkal Advisory Group Update) -]

The Computer Modeler Did Not Calibrate Or Optimize The

Model To The 75% Exceedance Flow — Instead The Model

Was Calibrated/Optimized To Yet Ancther Different Flow —
The 5-Year Average Flow

A, “The eaitarn Arbeckle-Simpson MODFLOW model was calibrated to transiant
conditions, in this case for the Symar period..comesponding to water years
2004 through 20087

B. 0 {by Walker]: And Mr. Smithes said that was the critical ertera, the 75%
exceadance.
A by Cheistanson): My target was S-year average stream flow.
Q; Weil that's not what he {Smithes) said his committea cama up with and told
you ta modal.
A: That's not how_.well..that's not how | was calibrating the madel bacause |
was assuming wa ware basing it on 3 S-year stream flow...It was optimized for
tha 5-Year Average Flow:.”

Source:
A, Tab 19, Bates Mo, 308 {USOS/OWNRB Computer Modeling Report)
B. Tab 101, Vel 13, D0:29:41 = (0:24:31 -

There |5 A “Big Difference” Between the [FA
Baseline Low Flow And The 75% Exceedance Flow

Q {by Mr. Walker): So when we see Baseline Low {Fiow]} on this
chart {in the IFA}, that is the Base Flow that we're going to be
talking about?

A (by Mr. Smithee): No. That is the Baseline Low Flow on this
chart, but that'’s not Base Flow,

Q: Okay, What is Base Flow then?

A: Base Flow is that - that flow that occurs at that location the
majority of the time. At least 75% of the time {i.e, the 75%
Exceedance Flow according to the OWRB and CPASA). The Low
Flow (Baseline Low Flow) is the lowest measured flow at any

time. There's a big difference.
Source:
Tab 10, VoL, 10, (K:28:54 = OC:29:38 {Smithes Testimony 1 the MAY Hearirg) “

The Final MAY Was Based Upon The 5-Year Average
Base Flow — Not The 75% Exceedance Flow

Senate Bill 288 MAY Limitation

Source;
Tab €1, Bales N, 347 (02/13/2011 CWRS Staff Presantationto Board
Recommending the 785,408 AF Tentatheg MAY)

The MAY Order Holds That Baseline Low Flow
And The 75% Exceedance Flow Are Materially
Different And There Is No Evidence As To How
The 75% Exceedance Flow Relates To The Fish

Habitat Study {IFA)

W ey b hbug Cirvey
UFCE Tha Warkog Gronp vas It irvoomest § Sasbvms wlimabls Rowr radurtion 10 0 USEE
4 Tty e T g
Winwhas e lhyr friech i S oot amtas. so o o Il = 4 B4 0 lats Lomemy
v ks, 19 0 g L1 58 i 1 2 bt Bir gl of puanyrg, e et
At TV emlabed 10 e by 73315, (Prem. o 1 Bac e Tt (400 03 2000
S0 3tk TS mrdlad e L1 kgt b, i $ e penca e
AT pad deririgen. o] 1t 15

3T U e oS awiale o Do ikt Tl g gl de b
bt e B > pUng libaide b biad i boe Sm eceid et Lew - wemd
et tad dad el 1r B Waa ameed ol e I [T
enaki e B ke oy L
FUETY] poery

Sourcs;
Tab 170, Bales Mo, 2608 {Finat MAY Ceer] ]

The Final MAY Was Based Upon The 5-Year Average
Base Flow — Not The 75% Exceedance Flow

Soure:
Tab 18, Bates No. 123 {USGS/OWNB Computer Modeling Report) “
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The OWRB Admits The Final MAY Was Based
Upon The 5-Year Average Base Flow — Not The
75% Exceedance Flow

Loyt fropn Todls 19 of the Modstius Ktedy
Tl Dugbocksa,
— (S qeow Avy Bims Plan).
tra=ai A%
ry -y N

“Based In part upon the results reported in the Modefing
study, the DWRB determined that the proper Equal
Proportlonate Share [EPS} was 0.20 acre-feet per acre,
which Is within the two simulation results displayed
above.”

Sourtx!
CWRE'S Responia Brief, p.32

The Computer Modeler Admitted That, If The 75% Exceedance

Elow Had Been Used, !t Would Have Made A Substantial Difference
G by Wathar)k And ME Smithes sbid thirt wet the critkcal ofterls, the 75% anceadsncs,

A{by Chricterson}: My Larget wan the 5 yesr sversge ecrsam Row.

O Wall that's st what ha 1skd they instantly came up with and Lokt pou 19 Moded,
A That's now how_well_thet hot dal b g b L1 ]
3 year stream Mo,
& And that's..
A Arervge flow
& We're trying, you know, ks shesys sesmed to me our goal hars wan wa're trying 10 do This schertieslly, hive
thit Fartredm it Eard [ up with 3 TR which wid the T3'% eaceedence snd say 1hat's good sdence snd
transmit that on o the madeler snd got the modeler to predict ¥ up with, Deant thit

sike sene to youl

A R maked sated,

& Sut that's not what was done hers, was R}

A & wan nptimied for the § year sversge flaw.

- My, Sminhaa's dd e 10 .

A hwan onthe and that's not my y of how._the dewelion ol the model was totake,

@ 5o yeu disagrae with what M Smihes pakd?

A No. Mo,

& Would you sgres thal i the T5% axcaedance was the proper messurs hare, that & 5 times ditferencs In the
Fasmn flow 1imply by tresting this a3 sn wswcoifiesl tame and wing 3 good otgy coatficlent for tinl. Do yoy
apren that thats & and Ly den wa're trying 1o come up wkh very impartsne policy
dechlonl

& e g ated, yen.

Sanpemt
Tab 101, Vel 13, f2.22:4] = DXx35:00

The Computer Modeling Report Explains That
There Is A Difference Between The 5-Year Average
Base Flow and the 75% Exceedance Flow

Because, even though both are calculated from
the same MODFLOW model simulations, the 5-
Year Average Base Flow includes high flows
whereas the 75% Exceedance does not.

Source:
Tob 18, Bates Nos. 318-320 [USGS/OWNAB Computer Modirfng Nesoeth

A 25% Reduction [n The 5-Year Average Base

Flow Equatesto A .125 EPS

Saurce:

Tabs 8, Bates Ne. 119 (USGI/OWRS Computer Modelng Report

The Computer Modeling Results For The 5-Year
Average Base Flow And The 75% Exceedance Flow

Are Significantly Different — They Are Not The Same
Or Substantiglly Equivalent

Sourca;
Tob 18, Bates Na, 329 {USGS/OWAE Computer Modaling Keport) L]

The OWRB Then Applies Some Unexplained Voodoo To

Conclude That A 25% Reduction In The 5-Year Average Base
Flow Equals .20 EPS {Instead Of What The Model Showed

Senate Bill 288 MAY Limitation

Sourre:
Tob 61, Bates Ho. 1419 [02/13/201F CWRE Steff Presentation 10 Bk P

Regarding Prososed Tentathe MAY)




The OWRB Was Unable To Explain The Sclence Underlylng This 60%
Change From The .125 AF Modeled Result To The .20 AF

Q by Walerl: And you sy here on your Wide that those {medel] skmulations gentrated base Mow
rrductions of 28% to BAN, coneet?
Atb'namhmlmmd.
0 50 that mednt eusentlatly .125 scre feet, an vighth of an acre foot, was detarmined to comespand ta &
zllnduﬂhﬂn base Aow, right?

A Carmect
O.Bullfullﬂnllh nmb-rﬂmﬂwlurdhnmpndnmnun!munmud‘hﬁ.m?
Corect. [Tab 101, Vol. 1, 03:01:00 - 01 01:4d}

nm;menwwlmbmmdmmnnlmuwmmkn-ndmrdmumnm
tortect

AzNo. | wouldi't aey that,
=3 And 10 the number that's being propored today b 2 acre fest, cormect?
A: Cormrer (Tab 101, l'll.t.m.:ﬂ‘.io-m:ﬂl.“l

@ And again my guestion 1 can you polnt ine 10 & dotument that eaplains to sl of Us 30 we ean
mnummm“ammmab&wmho-mm;m-nwumupmwum.mr
#
Qse can't poln? me to something that Lays, well, we thought that the msrging of error In the model
&wmnmuwnmummmmodumumwxmmru from 125 EPS 10 3 EPS)Y
AN&.

Q.Andll mldm‘mlnmumm’wulmmtmmummunmm
discuread |0 pdjust the model results to this 2 scre fret?

A 1 think that's juit 8 genersl staterment snd I have 1o heve our sdentint explatn of — sclenthel explain all
of the dl'ﬂntm varlables thai go nio & model. F'm net qualfied Lo sey. {Tab 307, Vol, 1, O1.00:57 -
0107:53]

Soutta:
See ciations above
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According To The Computer Modeler, The Final
MAY Equates To A 70% Reduction in “Baseflow”

Q (by Walker): Okay, What does your chart here show that a
78,000 acre-feet maximum annual yield equates to in terms
of reduction in base flows...

A {by Christenson): Looks like it comes up around 70% for
the two base flow numbers...

Q: Has the Board set 3 maximum annuai yield that is going
to reduce base flow by 70% according to your model?

A: The model...the calculation would tend to indicate that,
yes.

Source!
Tob 101, Vol 7, (Kk27°50 - 00856

In Fact, The Final MAY Equates To A 42%
Reduction In The 5-Year Average Base Flow

F—_————

Soutte:
Tab L&, Bates Wo. 320 (USGS/OWRS Computet Modeling Report “

In Fact, The Final MAY Equates To A 58% Reduction
In The 75% Exceedance Stream Flow

'
:m‘

3

d a
h

- o
= N

Tab 18, Bates No. 321 (USGR/CWRE Computer Madelng Aepart

The Final MAY Does Not Correlate Back To The Fish
Habitat Study Upon Which It Was Allegedly Based

Timeline
June 2008 November 2008 ——————v  Augus 2009
Fsh Habitat Study Technical Advisory Smithee says 25%
"F;l 2 Grouptels sothes reduction in
persmibee  Computer Modeler  P* Basaflow
Basellng Low Fluu “big difference” 1o tnodel 25% m'::lw ml . scceptable (Ada
used to d d NT5% e comverr  PUbfc meeting
5% marimum  Final MAY Orter Excandance Flow  pyietne Low presentation]
reduction {per 37 Flow
Smithee) Bavefiow
ru 0
. - v iy bet 232013
renr tefls the Board ’m 1o Final MAY Order says :ﬂm
model revolts o
Average wat ;:‘h "I.me Vot 5-Your vwrage PAAY was basad on '::::mm.l
et part of PRI DO MAre o e 75% Exceedance MAT 3 Fish
ey a0 25K reduction in  fueedans wy Flow {438) Habéns Study
Hebitat S-Yuar Average Ruse  msterialy deforens;
tomput et madeler
Study Flow wasaccepuable  THCE LS L

An Agency Decision Must Be Set Aside If...

L. Itis made in violation of constitutional provisions.
2. Itis made upon unlawful procedure.
3. Itis clearly erroneous in light of the evidence.

4. Itis arbitrary or capriclous.

mos -
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MAY Determination Process

MAY Determination Process

Soutts:
Tab 61, Bartes We. 1472 {Z2/13/2012 CWRE Stafl Fresantationto Board
Regarding Propoded Tentathee MAY)

K2 0.5, 4§ 10204, 10008 ard 1C30.6 &

The Technical Advisory Group’s Presentation by
Derek Smithee At The August 18, 2005 Public

Meeting in Ada To Present The Study Findings

Surface water working group

Barry Bolton - oowe Jack Keeley - owna

Scott Christenson - usgs  _ {Baard Member) -]
Kim Winton - usGs Sue Braumiiler - nps

Ken Collins - ustw Hayley Dikeman - usrws

lon Cralg - ooeq Darryl Carter - crasa

BHI Fisher - osu Paul Mauck - opowe

Dlek Scalf Collin Balcombe - pon

Ellen TeJan - The Noel Osborn - owne o

B Clark - Land Cuwner Phll Moershel - owns
Derek Smithee - ownas

Source;
Tab 41, Bates No. 1093

OWRB Public Meeting On August 18, 2009
Explains The Criteria to Measure Reduction in

Natural Flow

“On August 18, 2009, OWRB held an informal
public meeting in Ada to present the findings of
the Study...”

Sounce:
Tals 31, Buted No. 765 {OWRB Report to US. Busgau of Reclamation)

The Technical Advisery Group's Presentation by

Derek Smithee At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

1 Charge to working group...

Determing what bs:
= not likely to degrade o¢ interiery with springs of streams,
= will not rethits the naturst flow ol witer from srings or
wtresms emanating lrom zald besln of subbasin,

Soaprtar!
Tabdt, Bstes No. 2094

The Technical Advisory Greup’s Presentation by

Derek Smithee At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

I

Arbuckle Simpson Study Surface
Water Technical Advisory Group -
Recommendations

H
E
i Derek Smithee s °
3 Onislan Oul
‘Water Qualtty Progre mu Divislon WB
WATER RESUATES Bouan

A walit bpeecy

Soure: e ta s 1
Tab 41, Bates Wo. 1092

The Technical Advisory Group's Presentation by

Derek Smithee At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

1 Workgroup Initial Discussion

Surtace witer work group discussion;

+ Recasnn + Weter Cushy
+ Wlar Supply * Sprng Flew
*  Flshing * $srwern Flow
* Ecoiogicl Ieregeny

‘Work group stady recommendations:
1HA- Nature Conservancy - evaluate historical flows and vartsbiliy
IFM- USGS OSU Coop - sisess Impacts ta spring fauna

Souree;
Tak AL, Bates We. 1098

|



The Technical Advisory Group’s Presentation by
Derek Smithee At The August 18, 2009 Public

Meeting in Ada To Present The Study Findings
INSTREAM FLOW ASSESSMENT OF

STREAMS DRAINING THE
ARBLUCKLE-SIMPSON AQUIFER

Q
Willlam L. Fisher,
Titus . Sellhelmer
U. 5. Geological Survey
Oklahoma Cooperative Fish and Wildlife
Rescarch Unit °
et e =
P ST e
Serarin; [ i)

Tabd1, Bates Ma. 1100

The Technical Advisory Group's Presentation by
Derek Smithee At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

i Slte and Species WUA Impacts at 25% Flow

Source: b

Taki41, Bates No. 1111

The Technical Advisory Group’s Presentation by
Derek Smithee At The August 18, 2009 Public

Meeting in Ada To Present The Study Findings

! Objectives

— °
1, Fleld messure quality and quantity of fish habhat

2. Model impacts of different llow wenados on fish
habitst

Sourca:
Tob 41, Bates No. 1101

The Technical Advisory Group’s Presentation by

Derek Smithee At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

In Simple Terms

A maximum of 25% reduction in basefiow
should result In fimited impact to spring and
stream habitat

Sourte:
Tob 41, Bates No. 1113

The Technical Advisory Group's Presentation b

Derek Smithee At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

i Spring Fish Species
Selection

Souren:
Tub£1, Bates Na. 1

The Computer Modeler’s {Scott Christenson)

Presentation At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

© " Hydrogeology and
tion of Grousichwater
the Eastern Arbuckle-
impson Aquifer
s Proesentation intended for general pobilc
! Eisome more technical materiat
= mtif'rcliminary results, subject to revisian

<

=USGS

Tab 27, Bates No, £29 {Scott Dwistanson’s CR/18/2009 PowerPoint Preseatation In Ats Ll

9/9/2015
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The Computer Modeler’s {Scott Christenson)
Presentation At The August 18, 2009 Public
Meeting in Ada To Present The Study Findings

-
-
-
L]
-
-
-
-
T
»
"

w

Source;
Tab 77, Bates Mo. 696 {Sentt Christenton’s DI/ 18/2009 PawarPoint Presentation in Ada n
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02/13/2012 OWRB Staff (Julie Cunningham)
Presentation to the Board Recommending the

78,404 AF Tentative MAY

Senate Bi

Talr 61, Bates No. 1481 {02/13/2012 OWNS Staif Presentation to Svard

Aecommending the 78,404 AF Tertative MAY)

02/13/2012 OWRB Staff (fulie Cunningham)

Presentation to the Board Recommending the

78,404 AF Tentative MAY

Source:
Tab 6L Bates Naw 1470 02/13/2012 OWAB Staff Presentation to Basrd
Aecommending the 71,404 AF Tentathre MAT)

02/13/2012 OWRB Staif (lulie Cunningham)

Presentation to the Board Recommending the
78,404 AF Tentative MAY

Senate Bill 288 nAay

Sexartx!
Tab €1, Batet No. 1482 [07/13/2017 CWRS Seaff Presentation to Basrd
Recommending the 13,404 AF Tentathes MAY)

02/13/2012 OWRB Staff {Julie Cunningham}
Presentation to the Board Recommending the

78,404 AF Tentative MAY

Sourcs: ¥
Tab 61, Bates No. 1480 {02715/2013 CWRS 5l Preseritation to Basrd
Nwcommanding the 78,408 AF Termative MAY)

02/13/2012 OWRB Staff (Julie Cunningham)

Presentation to the Board Recommending the
78,404 AF Tentative MAY

senate Bill 288 MAY Limitation

Soerce:
Tab 61, Bates No. 1483 (02/13/2017 OWAB Staf! Presentation to Beard
Aecommending the TA404 AF Tantative MAY)

13
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02/13/2012 OWRB Staff {julie Cunningham}

Presentation to the Board Recommending the

78,404 AF Tentative MAY

Orcer and Directives

Toh &1, Bates N, 1488 KC/13/2012 OWRE Stadl Presentation iz Basrd
Recommending the TR, 404 AF Tentative MAY)

03/13/2012 Tentative MAY Order

i
i
?

el yioH of & verrsile 2018 sowTe orourweter basn,

Source;
Tab B, Bates No. 73 [Q/13/2012 Tentattet MAY Orter) “

03/13/2012 Tentative MAY Order

— o —
. 2t . . sy
f—————

Soyrce:
Tab &, Dates Mo, 66 [DI/1572012 Tentathe MAY Ordir)

03/13/2012 Tentative MAY Order

L Acomdingdy, the Boand & conchudes that Bssessing Rows
mdhm&hmm-m“mﬂh
condition of the stresm habitat b ite 1o dates e exlend of

T necaestry lo maintaln nelural conditions of s stresms.

Source:
B

Tabd, Bates Mo. 74 (03/13/2012 Terdathve MAY Ordet)

03/13/2012 Tentative MAY Order

12 INGTREAM ALOW ASSESSMENTS = To corudar B prtasrial edtacts of
on e nalueal o of sk ard evsams in bw
e scvar, in fow e
& Tmmuwnumdummuhnmm
Cronl wirs sslaciad o3 wpasanliihve species B Jssms the
mdmﬂnuhhhd-w:mm Tha Burfsce Weler Tachnical

Aoty ecorrrtied wmmmhw
mhmﬁmb’mmm 2 derass Phald mad inan
o e #ch coecies In the 8ls River end

Paivingtan Comiic.

Source:
Tab £, Bates No. 69 (DV1V2012 Tentathve MAY Order]

03/13/2012 Tentative MAY Order

nmmumnmmuuMlmm
ssmmmwm PaRT TO

a Comidng the Erveys Wl Iy

Source:
Tab & Bates Mo, 70 (03/13/2012 Tentative MAY Order}
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The Final MAY Order First Claims |t Is Based Upon

the Fish Habitat Study {[FA}

2L Nebwrs! Fiow, Hobilef, sad Madaled Flow. Seebe B 258 fapoaes 1
werskovium cu leing bemparary pamilis & withdrrw grosmd waier Bom a sembtive sode s

AcToringty, b devalap tha MAY t Botrd wnderiont an masl o of the oo of gromdwaa
wumm‘: ity @ prornde hekitt,

Sowrce:
Tal 170, Bates Mo, 2608 (OWRS Final MAY Order}

The Final MAY Order Then Claims The MAY Is Based Upon
The 75% Exceedance — But |t Js Not — It Is Based Upon The

S Year Average Base Flow

Source;
Tab 170, Bates Mo, 2608 {CWAB Flnsl MAY Crdet) "

The Final MAY Order First Claims It Is Based Upon
the Fish Habitat Study (IFA}

- T N ymados, da & .
Crcfom Wy Trcdntal Advbery Sromp." The v Heretied w7l yroms—ivs
AT of Aoy md e i of vy b 19t Rive River sl Permingos Ok
v ey wiad v o wibin iy Boc socermdes s L) malmmniray af O
v hisim,

‘A‘kll. :‘hmmm‘-u—.gnu-: -rr-."l‘.-.ll.lllld'-l
Heowh ey mnd by s 0-chrem Zaw msmimenis. W Crnk sley carries seater discharped
S e 4 3wy Comtral A, 01

Crovk camben iy Apeiier Ayne. el Crosh {mh which
Tt e Wastern Aquiier sren. Thn, s Dond
Satptultod i B apoion ] af Boa raduth Py
o b Sk, O Corsk by Crvade womsnd by e

2a Rb Fhvw . Craek, ot

ot o 9 4 T, el e b il

31, T Beard Sds thd the pabetion of Elatsr Bob tpmelas wae vsssabls s Ly
gyl by he ACd

Source;
Tab 370, Bates No, 2607 {OWRB Final MY Order)

The Order’s Statement That The MAY Is Based
Upon The 75% Exceedance — When It Is Not -

Reveals That It Is Arbitrary and Capricious

A. The Court must review the reasons given by the agency to
determine “whether the decision of the agency Is so
irrational as to render the decision arbitrary and
capricious”.

B. An agency decislon is arbitrary and capricious under 75
0.5. § 322 if it is “unreasoning..in disregard of facts and
circumstances” or “unreasonable without consideration
or in disregard of facts or without determining principle”,

Source:

A, Umboltr v Chty of Tulio, 1977 OF 949, 565 P2d 15, 23

8. Stote, oerel uqrmmqvmumm:nmejwmmum 1991 o CV
APP 29, 848 P2d 1182, 1303 -

The Final MAY Order Then Admits It Is Not Based

Upon The Fish Habitat Baseline Low Flow As

Claimed

n Fisally. Protestanis poie) cut that ahivough the Workisg v determined thai s
23% reduction i basabag lovw Suw would be the mexicxum slowabls radusog, it asked the
Mh—*-ﬂhhmhh-ﬂummﬂwm
for e changs.

»n P—'H"-dnbﬁmhﬁ&_-ﬁ
B Bt redaciios b the UBEY

Y -
Tdarion low Daor priek is 050 LS dopmn! rverre ot i ireson] wiid by the mazioes

Mlrrchbs ruwiian, i scitod the USUS t psascde ity His wf praipde § wenld roduss
wemaiaes of bial Oow by 10298, (Pt Buk. 13, T (40 it GO34.50 -
D41 hedowd, s L O 3 e 3- base

YO Sy
dl derpl: TE-parzand

7, Mo rviwed alfics se redeasls Gor this sharpe. Tharm by s badicorbeny bemr 4
Sonerriom ot ey Thoportant exoutiorcy 1 bisatint ko furw woubl s i, bive 1§ veptd
kngmct R bl o 2epor uplrrg Lba Sweire Lav A Mo f tee B5 parverw on o dasey
Wk b wrpsed U oAt 1 —00r (3 thars 467 0 st i i 15l b o Maratim

(=

Soure:
S 470, Bater No. 2607 and 2608 [OWRB Final WA Cedar)

The Board’s MAY Determination Is Not Based Upon
The Scientific Criteria Upon Which It Claimed To
Have Relied — Petitioners Successfully Proved This At
the MAY Hearing - And The Order Explicitly Finds
This To Be The Case

* And Yet The OWRB 5till Found The MAY To Be
The Exact Same Number — 78,404 AF

* No Articulated Principle To Support 78,404 AF —
Except The Finding That It Could Have Been
Based On The 75% Exceedance Flow, Which It
Was Not

15
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Even Though the Final MAY Order Finds That

OWRR Staff's Proposed Criteria Does Not Support

The MAY Determination, The Board Went Along
With Staff’s Recommendation Anyway

“I do believe in the Staff of the Water Resources
Board, | believe in our Hearing Examiner...| believe
in the people, the scientists that have put forth the
Information, | believe in our staff, | believe in our
legal counsel, and | move approval of the maximum
annual yleld as recommended by the staff.”

Source:
Tab 168, Bates No. 2594, £3:51:22 - 01:52:05 {10/23/2019 Basrd Meeting to Appreve the Finsl at

SAAY Drder = Motion 1o Approve by Boand Member Linda Lambert)

The OWRB And CPASA Now Claim That The

Hearing Examiner And Board Were Confused And
Did Not Understand The Underlying Scientific

Information

* “Because of Petitioners’ efforts In confusion, the Hearing
Examiner failed to understand that 75% exceedance flow,
25% percentile flow, baseline low flow and base flow are
functionally equivalent.”

* But the Board’s Order finds that flows are materially
different and no one is appealing that ruling, nor could the
OWRB slnce it is its own order.

= CPASA argued that the flows were “similar enough” below
but lost on that argument (Tab 131, Bates No, 1999).

Source:
CPASA Responte Brief, p. 25

Because There Is No Correlation Between The

Flow Regime Upon Which The MAY Was Based
{S-Year Average Base Flow) And The Baseline

Low Flow In The Fish Habitat Study {IFA) Upon
Which The 25% Reduction Was Based, No One

Can Say How Many Fish Or How Much Fish
Habitat Is or It Not Protected

= Only The Baseline Low Flow Correlates To The
Reduction In Fish Habitat Measured By The
Fish Habitat Study (IFA}

The Hearing Examiner Violated The Supreme
Court’s Writ Of Mandamus When She Struck

Petitioners’ Evidence In Response To The Secret
USGS Report

On Appeal The OWRB And CPASA Now Argue

1. All of the flow regimes are the same or “functionally equivalent”
Response;

+ No evidence to support same

» Testimony refutes same

= The MAY Order refutes same

« CPASA argued this below and lost {Tab 131, Bates No. 1939)

2. The MAY Determination is nevertheless based upon the OWRB's

“expertise and Judgment”

Response:

* Thisis no criteria at all = fpse dixit

* This is without a determining principle as required by Stote v Garrett,
supra

+ Can't after the fact change the criteria that was relled upon and tried
at the MAY Hearing [ASAPF v OWRB, supro at 1271, "the {MAY)}
hearing gives the OWRB with an opportunity to defend its decli.slon

The Secret USGS Report

A. Over 4 months after the MAY Hearing, the OWRB's General
Counsel forwarded to the Hearing Examiner a memorandum
prepared by the USGS's Scott Christenson and Noel Osborn
responding to Petitioners’ Post-Hearing Brief,

B. Scott Christenson and Noel Osborn were testifying witnesses at
the MAY Hearing, and they both testlfied as rebuttal witnesses
against Petitioners’ position.

C. The USGS memorandum was addressed to Jerry Barnett, the
OWRB Staff Artorney who put on the OWRB's case at the MAY
Hearing.

D. New "testtmony” was contained in the memorandum.

Source:

A Tsb 143, Bates Noa. 2124-2127

8. Tub 101, Vol. 13, 00:00:42 = DOS:50

C Tob 141, Bates No. 2135

D. Acburkle Simpean Aquifer Protection Faundation, . v OWRE {"ASAPF"}, 7013 OK 29, M0 P2 prLY
1272 {Tab 134)

from chatlenges”)
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Petitioners’ Open Records Act Request

A. On August 30, 2012, Petitioners’ counsel submitted an
Open Records Act request seeking all documents
submitted to the OWRB after the date of the MAY Hearing.

B. The secret USGS memorandum was discovered solely
as a result of this request. Prior to its discovery, the
Hearing Examiner had not advised any of the parties that
she had received the secret memorandum or given the
parties an opportunity to respond thereto as required by
75 0.5. § 310.

Saurin;
A Tah 141, Bates Noi. 2120-2121

B. ALAPF « OWRE, gupear ot 13701271 "

The Cklahoma Supreme Court’s Writ
of Mandamus

Arbuckle Simpson Aquifer Protection
Federation of Oklahoma, Inc. v. OWRS,
2013 0K 29, 343 P.3d 1266

The Motion To Recuse/Disqualify The Hearing

Examiner

A. The Motion was based solely upon improper ex porte
communications in violation of 75 0.5, § 313.

B. The secret USGS memorandum was identified as the
main ex parte communication.

Soure!
A Tab 34, Bates Nos, 2105-7108
B, Tab 141, Bates Nas. 23182119, 2134-2127

The Oklahoma Supreme Court’s Holdings

#1 - The secret USGS memorandum constitutes an
impermissible ex porte communication prohibited
by 70 0.5. § 310.

Source:

ASAPF & OWAB, tupro st 1270 (Tab 154) -

The OWRB Denijes The Motion To Recuse

Sautt:
Tab 146, Bases Not, 2200-2203 »

The Oklahoma Supreme Court’s Holdings

#2 - The secret USGS memorandum constituted new
testimony:

“It is readlly apparent that the OWRB's hearing officer
recelved communications ond Information relating to
factuol matters from employees of the USGS, who had
appeared as witnesses for the OWRB in the proceedings.... To
then have the OWRB..acting as a conduit for favorable
witnesses to present further unchollenged testimony to the
hearing examiner without notice to the other parties allows
on to question the hearing examiner’s impartiality.”

Source;
ASAPF & OWRS, supro at 1272 (Tab 154) [emphaths added) =
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The Oklahoma Supreme Court’s Holdings

#3 - The secret USGS memorandum created the appearance
of partiality and bias:

“These communications give rise to questions about the
hearing officer’s neutrality In the underlying proceeding.”
“Her unsolicited ex parte communications with other
agencies favoring one interpretation of the evidence lend the
proceedings the appearance of not being as fair and
impartial as they should be...”

“A writ of mandamus..will remedy the appearance that the
hearing examiner is giving undue weight ta the desires of the
USGS and OWRB.”

Source:
ASAPF w OWER, suprant 1371-2372 {Tals 158} L]

0n Remand, The Hearing Examiner Made The
USGS Memorandum Part Of The Record And Gave

All Parties 15 Days To “File Any Responses That
They May Have To The Material Discussed In The
Memorandum®

Saurnce:
Tab 158, Botrs Now, 29212324

The Oklahoma Supreme Court's Holdings

#4 — The appearance of partiality or bias normally requires
recusal or disqualification:

“When circumstances and conditions surrounding litigation
are of such a nature that they might cast doubt and question
as to the impartiality of any judgment the trial judge may
pronounce, said judge should certify disqualification.”

“Even though a judge personally believes themselves to be
unprejudiced, unbiased and Impartial, they should
nevertheless certify their disqualification when there are
circumstances of such a nature to cause doubt as to their
partiality, bias or prejudice.”

Source:
ASAPF . OWAS. supvn a1 1271 [Tab 54) 164

CPASA Flies Its Response And Includes New Evidence Nat

Submitted At The MAY Hearing Pertaining To The Peer
Review Issue Raised In The Secret USGS Memorandum

[=Usis R

————Sep—

Sourrs:
| T3k 140 Baten Nos. 24792484

The Oklahoma Supreme Court’s Holdings

#5 = To remedy the appearance of partiality, a writ of
mandamus was issued compelling the Hearing Examiner to
{a) provide notice of the ex parte communications to all
parties, (b) disclose the contents of the ex parte
communications to all parties, {c) make the ex parte
communications a part of the record, and (d) receive and
make part of the record all responses thereto by any

party.

Lourpe;
ASAPF v OWRE, supra ng 1272 (Fab 154] [emphasts added) Yo

Petitioners File Their Response And Include Evidence

Responding Te The Peer Review And Other Factual
Issues Raised In The Secret USGS Memorandum

L] L]
——eeee
i o
===
=
AL s mney

s ——
e T
s e ey

B . i e s e e

Saurer; -
Tab 157, Bates Now, 2335-2371 L]
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CPASA Moves To Strike Petitioners’ Evidence

Claiming, Without The Ability To Cross-Examine, Why The Stricken Evidence Was So Important

It Was Denied Due Process

* Dr. Poeter vs. Scott Christenson regarding modeling
errors —a credibility issue

* The USGS memorandum responds to Poeter’s claims
of Christenson modeling errors with new testimany:
“The USGS Arbuckle-Simpson  groundwater
model and report (SIR 2011-5029) were
subjected to rigorous report and technicol
review processes before being approved.”

Source: Source:

Tab 161, Baten Net. 24093502 e Tab 156, Bates Mo, 2328 o
The Hearing Examiner Strikes Petitioners’ The Hearing Examiner Believes Christenson Over
1he Rearing examiner »trikes Petitioners . "

R sive Evid Poeter Because Of The Rigorous Peer Review
Zesponsive tvidence Alleged In The USGS Memarandum

“Protestants attempt to introduce new evidence, in the
form of an Affidavit by Dr. Poeter (who was a witness at the
Hearing)..Protestants make no showing why this Affidavit “The USGS Study underwent strict peer review

should be admitted in the record...Nor is the fact of peer that should have identified any modelin
review sufficient to justify additional evidence, given that " e
peer review was raised at the Hearing and could have been problems that were present.

explored there. In sum, Protestants have failed to make any
showing to support re-opening the record to add yet more

evidence.”
. Sourer’;

urce; ot '
Tab 164, Bates N, TSAE (Hearing Loominer’, 1G1/2013 Cvder on Evidentiry Mot e :_:hbd::‘:n:;ro. 2243, M1 [Hearing Exe=irar's 13/27/2011 Propoved Cedey ‘nmmr.:
Ramand

The OWRB Executive Director Incorrectly Advises Christenson Modeling Errars: Christenson
The Board That The Hearing Examiner Struck Some Models The Unconfined Portion Of The Aquifer
Of Both CPASA's and Petitioners’ Evidence In As A Confined Zone
Response To The USGS Memorandum

“[I]t is absolutely untrue that she [the Hearing Examiner]
allowed the responses from CPASA and the supporting Even though it is unconfined, Christenson
parties and rejected all the responses of the Protestants, that admits he modeled the upper iayer of the

is not true..You heard Mr. Walker talk about the fact that
CPASA even had some additional testimony, additional
evidence that they were trying to get into the record, she did
not alfow portions of their responses (i.e. CPASA's response
to the USGS Memorandum} to be included into the record
either”

aquifer as confined.

Souree:

Soutts:
= Teb 107, Vol 139, (Cr31:06 -(0:15:19 n

Tad 1EE, OL:41:27 ~ 014224 [Audlo of JO/23/201Y Boerd Meeting To Approve The Final MAY)
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Mr. Christenson’s “Expertise” In Modeling An

Linconfined Zone As A Confined Zone

Q {by Walker): You say that you're talking about using & confined z0ne for
Layer 1 which Is really an unconfined 1one, correct?

A (by Christenson]: | simulated it as confined when there In fact Is
a..unconfined layer at the top of the aquifer.

Q: And what | really want to know is are you an expert on that, Are you an
expert on what to do when you're going to run at a confined layer something
that is really unconfined, Are you an expert on that?

A:lhave jome experlente with It

Q: Okay, snd [s that from reading MODFLOW Instructions?

A; Yes.

Q: Dkay, what do the MODFLOW Instructions say when you're go'ng to treat
an unconfined iayer as 2 confined layer?

A: | don't recall seeing that in the instructions.

0: Olay, so you can't tell us whether what you did was right or wrong
mecording 1o the MODFLOW Instructions, right?

A: Not according to MODFLOW ltself.

Source:
Tab L0Y, Vol 1Y, (or1d Jd - ferts:t2 s

Dr. Reely Similarly Testified That It Is Necessary
To Divide By The Zone Thickness When An
Unconfined Zone Is Modeled As A Confined

Zone And That All Modelers Know This

Source:
Tab 101, Vol. 12, 00:54:22 = OO:S5.08 (=1

Dr. Poeter Explains Why Improperly Modeling The

Unconfined Laver As Canfined Cause The Model To Overstate
The Impact Of Groundwater Withdrawal On Stream Low Flow

“Using confined MODFLOW layers is acceptable as long as
storage in the top layer represents drainage of water from the
pores (by dividing the specific yleld of the unconfined zone by
the thickness of the unconfined zone), but this was not done
In the USGS model, so the streams were too sensitive to
pumping.”

This caused the value for the unconfined zone entered into
the model to be in error by a factor of 50 times.

Because of this and other errors, Dr. Poeter concluded that,
“the model Is not ready for use in making policy decisions”.

Source:
Tab B8 Tab 157, Bates Nos, 2344-2343 "a

Back To The Secret USGS Memorandum And

CPASA's Response
A. "“The USGS Arbuckle-Simpson groundwater flow model
and report (SIR 2011-5029) were subjected to rlgorous
report and technical review processes before being
approved.”

B. "The USGS published a set of written standards by which
all USGS sclentific and technical information, Including the
groundwater flow modeling done on the Arbuckle-Simpson
Aquifer, must undergo. See Exh. 1 {U.S. Geological Survey
Manual - 5023 - Fundamental Science Practices: Peer
Review),”

Source;
A, Tob 104, Bates N 2928
& Tab 160, Bates Now. 2464, 2479 "

Dr. Poeter’s Credentials

Named 2006 Darcy Lecturer by the Natlonal Groundwater
Assoclation ~ Lectured on Groundwater Modeling

Professor at Colorado School of Mines for 24 years (1987-2011}, and
Assistant Professor at Washington State University for 3 years [1984-
1987) - Taught undergraduate and graduate level hydrology and
groundwater modeling coursas, including MODFLOW modeling
Director of International Groundwater Modeling Center from 1997-
2012

Ph.D. in Engineerlng Sclence (1580}

Has developed numerous modeling softwares (UCODE, MMA,
StmAdjust, JUPITER)

She taught hydrology andfor modeling to two of the seven
hydrologists who testified at the MAY Hearing (Dr. Tedd Murray,
Oklahoma Geologlcal Survey; Jennifer Back, National Park Service)

Souyrce:

Tab §7; Tab 101, ¥ol. &, 000903 = 00180

Hr

Petitioners’ Response To The USGS Memorandum = Dr.

Poeter’s Affidavit

Peints out that the USGS Modeling Report (SIR 2011-5029} does not

describe what, if any, peer review conducted.

When a peer review is done, the reviewers do not normally open the
model files, which is the only way to discover the error = this is how Dr,

Poeter discovered It here,

MODFLOW Instructions, including those for the MODFLOW Layer -
Property Flow Package that Christenson ran, are clear that the specific
yield must be divided by zone thicknass when an unconfined zone is

modeled as a confined zone.

The USGS had developed an option to make 1t easler to properly model
an unconfined 2one as confined, but Christenson did not wtilize this

option.

In teaching MODFLOW modeling courses for 26 years, she has always
taught that specific yield must be divided by zone thickness when

madefing an unconfined 1one as confined; It is not optienal.,

Sourcr:
Tab 157, Bates Nos. 2339- 2340 =
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Petitioners’ Response To The USGS Memorandum — Dr.
Poeter’s Affidavit

* She confirmed with Dr. Stanley Leake, Or. Leonard Konikow and Dr. Mary
HIll, all modelers with the USGS, as well as Dr. Mary Anderson and Dr.
William Woessner {co-authors of the seminal text on groundwater
modeling ~ Applied Groundwater Modeling), that It is necsssary to
divide the specific yield by layer thickness to properly model an
unconfined zone as confined.

* Dr. Poeter responded to the daims In the sacret USGS memorandum
that “multiple reglonal methods” were uted 1o determine storage
coefficients.

* Dr. Poeter responded to the dalms in the secret USG5 memorandum
that the model was properly calibrated.

* Dr. Poeter responded to the daims in the secret USGS memorandum
that Dr, Blaine Reely testified that the model calibration was almast a
perfect match, “his point being that it was too good to be true,
Indlcating a "forced” calibration rather than a good match.

Souite:
Tab 157, Bates Nox. 73352348 L

Bottom Line: The Hearing Examiner Struck
Petitioners’ Response To The USGS Memorandum
And Thereby Violated The Qklahoma Supreme

Court’s Writ Of Mandamus

Petitioners’ Motion To Strike CPASA’s References To

Testimony Outside The Record In Its Post-Hearing

Brief Had Nothing To Do With The Secret USGS
Memorandum

A. In its Post-Hearing Brief, CPASA quoted extensively from the
testimony of Mr. Bert Smith in an entirely unrelated proceeding = f.e.
from Meridlan Aggregates Groundwater Permit Proceeding held
December 15, 2005, Mr. Smith did not even testify at the MAY
proceeding.

8. Petitioners maved to strike this testimony In June 2012, before the
secret USG5 memorandum was discovered. The Hearing Examiner
ignored this motlon for 13 months until Petitioners renewed the
motion In July 2013,

Source;
A_Tab 131, Bates Nox. T000-3560
B. Tab 343; Tub 138 i

OWRB'’s adoption of a new definition
for “natural flow of springs and
streams” is a rule adopted without
statutorily required rulemaking.

&
w

82 0.5.1020.9A

* Establishes a moratorium on municipal or
public water supply use of groundwater from
the Arbuckle Simpson outside of any county
that overlays in whole or in part the Arbuckle
Simpson.

* Rationale is that Arbuckle Simpson is a2 “Sole
Source Aquifer” as designated by the USEPA
pursuant to the Safe Drinking Water Act.

EPA Sole Source Aquifer

* Federal SDWA sole source aguifer program: Section
1424(e] of the Safe Drinking Water Act of 1974—0nly
applies to underground sources of drinking water

* If the EPA determines that an aquifer which is the
sole or principal drinking water source for the area
and which, if contaminated, would create a
significant hazard to public health, then...

* There can be no federal financial assistance for any
project which the EPA determines may contaminate
such aquifer through a recharge 20ne so as to create
a significant hazard to public heaith

1%
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Purpose of EPA Sole Source Aquifer
Designation

* The sole source aquifer statute and program are
to protect groundwater for use as drinking
water,

* Its purpose is to prevent pollution of such water,
not to restrict or limit its use for such purpose.

... and it did so without rulemaking

Oklahoma law requires statutory interpretation to be
done by formal rulemaking meeting all the
requirements of the APA.

75 0. 5. 250.3/17. "Rule" means any agency statement
.. that implements, interprets or prescribes law or
policy ...

The term "rule" ... does not include “press releases or
‘agency news releases’, provided such releases are not
for the purpose of interpreting, implementing or
prescribing law or agency policy.

Therefore, even a press release is a rule if it interprets
law or prescribes agency policy. 128

The State Moratorium on Out-of-Basin
Use Reflects the Same Purpose

* Jacobs Ranch found Title 82 0. 5. 1020A and 10208 to
be constitutional because:

" ..the purpose of the challenged iegislation is to
conserve the sole source of safe drinking water
for use in the area overlying the sensitive sole
source groundwater until a hydrological study is
completed and a maximum annual yield Is
determined that ensures the withdrawal of
water will not interfere with the in-basin
drinking water supply.”
* Thus the legislative purpose is to make water
available for public water supplies, not to prevent its
use as drinking water

28

The OWRB’s Fish Habitat Policy is
not an Order of the Agency

The term "rule” also does not include an “order”
issued by an agency.

Because its policy choice to protect fish habitat and
minimize drinking water use ended up being
imbedded in its final order, OWRB maintains that its
policy is itself a final order.

But an agency of the State cannot make a
fulemaking into an order simply by calling it one.

The OWRB fish habitat protection policy possesses
all the attributes of an agency rule, not an order,

i

OWRB Staff Re-Defined “Natural Flow
of Springs and Streams” to Suit its
Own Policy Choices
» Self-appointed “technical advisory group” led by
OWRB staff

= Decided the definition should mean whatever
protects certain fish habitat, without reference to
any other uses

* Fish habitat would then be substituted for drinking
water use as the standard to define ‘natural flow’

* Why? Because it would be the most restrictive of
the use of water from the Arbuckle Simpson

e

The OWRB'’s Fish Habitat Policy is
not an Order of the Agency

An order is a decision against named respondents
A rule Is of future effect and general applicability

“This eliminates any inference that otherwise might
be proposed that the broad terms of the definition
of ‘order’ embrace retrospective rule making. Thus
we avold the argument that the act gives a left-
handed blessing to retroactive rules.” [Oklzhoma’s
New Administrative Procedure Act, Maurice H,
Merrill, 17 Okla. Law Review 1, 11.
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The OWRB’s Fish Habitat Policy is
not an Order of the Agency

= Respondents are entitled to formal notice of what the
agency rules are before they enter into individual
adjudicative proceedings implementing agency rules.
Therefore, a State agency cannot attempt to adopt a
rule without prior APA notice and rulemaking through
an individual evidentiary proceeding process.

If an agency could adopt a new palicy every time it
convenes an individual proceeding, the practical result
would be an ex post facto law.

The OWRB Fish Habitat Definition is a
Rule Under the APA

= It is a policy of future effect:

The agency’s policy decision to defina natural flow as
fish habitat was made prior to the issuance of its finai
order and even prior to the conclusion of the maximum
annual yield study itself.

The agency’s policy decision to define natural flow as
fish habitat was decisive in the conduct of the
subsequent OWRB contracted study.

It was the palicy choice that the Board used to justify its
tentative and final maximum annual yleld orders, Issued
months ond years dfter the fish habitat rule wos
adopted,

The OWRB's Fish Habitat Policy is
not an Order of the Agency

The Legislature and Governor are entitled to formal notice
and publication of the proposed rule so they can either
approve or reject it under the specific procedures set out in
the Oklahoma APA. 75 0.S. 307.1, 2308

* There is no process for doing this in the course of an
individual proceeding resulting in an agency order.

» The tegislature therefore never received the prescribed
notice of the QWRB fish habitat definition of “natural
flows”, never could implement its lawfully specified review
process,

+ These are not optional requirements that an agency can

choose to comply with or ignore under State law. ™

The OWRB Fish Habitat Definition is a
Statement that Prescribes Agency Policy

* ltisa palicy choice of the OWRB:
The agency’s decision to define natural flow as
protecting fish habitat was made without reference 1o
any standard of legislative interpretation.
It is based on the agency's express policy to choose the
most restrictive means of limiting use of water for
drinking water and other uses,
It does not comport with the Jocobs Ranch court’s
express rationale of protecting the use of groundwater
as drinking water.
It Is referenced nowhere in the State or federal statutes
applicable to sole source aquifer protection, i

The OWRB Fish Habitat Definition is a
Rule Under the APA

ItIs a policy of general applicability:
The term “naturai flow” In the statute applies to all present
or future “sensitive sole source aquifers® under Jacobs
Ranch:
“The challenged legisiation Is fromed in general fanguage
to apply to the whaole class of major groundwater basins
designated by the Administrator of the EPA to be sole
source aquifers.” Jocobs Ranch, par. 45.
Further, though a rule can be of general applicabllity while
only applying to one person at any given time, this one
applies to potentially thousands of future applicants for
water use rights, many of whom have not even vet applled
for groundwater use permits In the Arbuckle Simpson.

The Adoption of the OWRB Fish
Habitat Definition is Void without APA
Rulemaking
* "No agency rule is valid or effective against
any person or party, or may be invoked by the
agency for any purpose, until it has been

promulgated as required in the Administrative
Procedures Act.” Title 75 0. S. 308.2

Having nabasis for.he protection of
 malral flow” in a lawdillyipromulgatisd -
‘agenicyirule, inof in anystatutancaseiaw,

‘the OWRE maximum anaualyleidiardar.

~ mustba reversed
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The Board Ignored the Oniy
Probative Evidence of the
Differences Among the Three
Aquifers
Its conclusion that the three
aquifers are “a single

groundwater basin” is clearly
erroneous.

Board Findings are Unsupported by
Competent Evidence

* But the USGS, the hearing examiner, and the
Board did not explain any relevance of any of
these claims

* Once again, they just imply “trust us”

= They admit the three aquifers are different
one from the other

* Not spending maney to get their conclusions
right is no excuse for taking groundwater
rights away

The Study Only Focused on the Eastern
Aquifer to the Exclusion of the Others

* Why? {Order paragraphs 15-17)

—=The agency didn't have enough data for the
western and central aquifers to run the model

— The one aquifer it studied Is the biggest

~In 2011 the studied aquifer had the most
withdrawals of groundwater

- The studied aquifer had the most streams

—Unspecified “evidences” of studying the whole
aquifer system

The Board Admits the “Model Itself”
Only was Run on the Eastern Aquifer

* But the Board claims that “the modal itself” is what caused
it to jimit groundwater rights to only 10% of previously
available water. Then why not gather enough data to apply
the medel to each of the three aguifers?

= The USGS conduded that "tree ring snalysis” indicated all three
aquifers were in the same climate

= It claims it took “synoptic® stream flow measurements and "a
geochemistry study” without explaining how that matters or led
to the conclusion that all three are the same

= It sald it "examined” wells, sinkholes, and made “extensive
literature reviews” but did nothing to indicate what they found
that they then used to make this conclusion

= Essentially they looked at the surface above the other two
‘a}?uifers and then applied the model of the Eastern one to all

ree

Lo

The Study Only Focused on the Eastern
Aquifer to the Exclusion of the Others

* These claims do not go to describe why the three
aquifers should be treated the same

* They are, if anything, indications on why the
Board needed to direct funds in the study to
actually conduct field tests so that the model
could be applied to each of the three

= They include, essentially, statements of the
differences In the three aquifers, not similarities

* They are basically saying, “The data on the ather
two aquifers wasn't readily available so we just
punted.”

The Only Competent Evidence on the
Differences Among the Three Aquifers was
Provided by the Oklahoma Geological Survey

* The order admits that Or Murray found physical

differences in the three aquifers

It admits that the two non-modeled aquifers have

more “folding and faulting” than the single modeled

aquifer

It admits therefore that the other two aguifers are

geologically different than the single one they modeled

* They gave no explanation as to why the geological
differences don’t matter to them; but Dr. Murray
testified they do matter and could lead to different
groundwater recharge rates in the other two

»
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The Only Competent Evidence on the
Differences Among the Three Aquifers was
Provided by the Oklahoma Geological Survey

The order admits that Dr Murray found physical
differences in the three aquifers

It admits that the two non-modeled aquifers have
more “folding and faulting” than the single modeled
aquifer

It admits therefore that the other two agquifers are
geologically different than the single one they modeled
The order gives no explanation as to why the geologicat
differences don't matter to OWRB; but Dr. Murray
testified they do matter and could lead to diffarent
groundwater recharge rates in the two non-modeled
aquifers

143

The Board’s Order effects an
unconstitutional taking because
it prohibits any use of private
groundwater and converts it to
public stream water
without compensation.

Board Findings are Unsupported by
Competent Evidence

The Board order admits that "an understanding of the
entire aquifer” is necassary 10 understand the Eastern one
The Board order admits that OWRS had treated different
a?uifer sub-basins differently with respect to development
of MAY’s in the past, but gave no explanation for not doing
separate sub-basin studles In this case

With respect to the Oklahoma Geological Survey conclusion
that the three aquifers must be separately studied and
modeled, the order simply says the USGS ‘“also
acknowledged these differences”, again admitting the three
aquifers are indeed different geologically

The Beard order admits that only the Eastern aquifer was
modeled; claims that the model results are what led to the
groundwater taking; and that the model was not run on the

ather two aquifers
19

“While scholars have offered various
justifications for this regime, we have
emphasized its role in barring
Government from forcing some
people alone to bear public burdens
which, in all fairness and justice,
should be borne by the public as a
whole.”

Lingle v. Chevron U.S.AL Inc., 544 U.5, 528, 537, 125 B. CL 2074, 2080
{2005) (quetatior and citations emitted).

Board Findings are Unsupported by
Competent Evidence

With all these admissions by the Board In its
arder, it still took 90% of the groundwater use
rights from the landowners over the central and
western aquifers

It refused to gather the data needed to run a
groundwater recharge model on each of the
three, even though it had specified different
MAY’s for sub-basins elsewhere in the past

It took the groundwater away from its owners in
the western and central aquifers without
competent evidence to justify it

i

“[A] plaintiff seeking to challenge a
government regulation as an
uncompensated taking of private
property may proceed ... by alleging
[1.] a ‘physical’ taking, [2.] a Lucas-
type ‘total regulatory taking,’ [or 3.) a
Penn Central taking.”

Lngle, 544 LS, at 548, 125 5, Ct, &1 2087
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Takings By Regulation:

i - 1 »
1.Physical" Taking <«— Categorica
« Lomelto v. Manhatlan CATV Corp.
* Home v. Dap't of Agric.

2. Total Regulatory Taking

= lucasv. 8. Car. Coastal Council

* Franco-Am. Charolaise v. Smith .
“Partial” taking

3. Penn Central Taking are conditional
* Penn Cent. Transp. Co. v. Cily of New York

“A permanent physical invasion,
however minimal the economic cost it
entails, eviscerates the owner's right
to exclude others from entering and
using her property-perhaps the most
fundamental of all property
interests.”

Lingéa, 544 U.E. 21538, 125 5. Ct at 2082,

“[T]hese three inquiries (reflected in
Loretto, Lucas, and Penn Central )
share a common touchstone. Each
aims to identify reguiatory actions
that are functionally equivalent to the
classic taking in which government
directly appropriates private property
or ousts the owner from his domain”

Lingle v. Chevron UL 5.A, Inc., 544 U.B, &t 539, 125 8, CL 2074, 2087
{2005},

“Physical” Takings eviscerate
the owner’s fundamental right
to control the property’s use
by directing it to a specified
public use.

Horne v. Dep’t of Agric.
—U.S.—, 135S, Ct. 2419 (2015)

“Physical” Takings eviscerate
the owner’s fundamental right
to control the property’s use
by directing it to a specified
public use.

Loretto v. Manhattan CATV Corp.
458 U.S. 419, 102 S. Ct. 3164 (1982)

“Raisin growers subject to the
reserve requirement thus [ose the
entire ‘bundle’ of property rights in
the appropriated raisins — the
rights to possess, use and dispose
of’ them...."

Horne, 135 B. C1. at 2428 (quoting Loreffo, 458 U.5. at 435, 102 S.CL at

364).
154
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Total Regulatory Takings
eviscerate the owner’s
fundamental right to control
the property’s use by
prohibiting the owner from
making any use.

Lucas v. S. Car. Coastal Council
505 U.S. 1003, 112 5. Ct. 2886 (1992)

“The OWRB argues the 1963
amendments are a permissible
exercise of the police power just as a
zoning ordinance would be. That
contention is inapposite when, as
here, the use of stream water is not
just restricted but is taken for public
use.”

Frarco-Am. Charolsise, Lid. v. Oktahoma Waler Res, B, 1990 OK 44,
855 P.2d 568, 577 (amphasis in original}.

“[1In the extraordinary circumstance
when no productive or economically
beneficial use of land is permitted, it is
less realistic to indulge our usual
assumption that the legislature is simply
‘adjusting the benefits and burdens of
economic life, in a manner that secures
an ‘average reciprocity of advantage’ to
everyone concerned.”

Lucas, 505 U8 st 101718, 112 B, Ct. 2806 {quoting Senn Cantral, 438

U.6. a1 124, 98 5.CL a1 2658, and Pennsyhvanis Conf Co. v Mahon, 260
U.5. ot 415, 43 5.CL at 180} ™"

A “State, by ipse dixit,
may not transform
private property into
public property without
compensation....”

Lucns, 505 US. a1 1031, 192 5. Ct 7858 (quoting Webb's Fabuious
Fharmacias, inc, v. Beckwith, 448 U.5. 155, 164, 101 5.CL 448, 452, 68
L.Ed.2d 358 (1857},

Total Regulatory Takings
eviscerate the owner’s
fundamental right to control
the property’s use by
prohibiting the owner from
making any use.

Franco-Am. Charolaise v. OWRB
1980 OK 44, 855 P.2d 568

“[R]egulations that leave the owner of
land without economically beneficial or
productive options for its use—typically,
as here, by requiring land to be left
substantially in its natural state—carry
with them a heightened risk that private
property is being pressed into some form
of public service under the guise of
mitigating serious public harm.”

Lucas, 505 U.S. at 1010, 112 5. Ct ot 2888,
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Total Regulatory Takings are
presumed to be “Physical”
Takings where preventing the
owner from making any use is
thought to be sufficient to direct
the property to the desired
public use.

The Board’s Order effects an
unconstitutional taking because
it prohibits any use of private
groundwater and converts it to
public stream water
without compensation.

Regulations that eviscerate the owner’s
right to control property’s use —
whether by explicitly directing the
property to a public use or by
prohibiting the owner from using it —

categorically require compensation for
the affected property.

‘regardless of whether the interest that is taken
constitutes an entire parcel or merely a part

ther cra Frea Councd inz w Tarze Regl Flanning Agency, 515
1465, 1478, (2002) (r:tatona emted)

Ownership of Water

6005.560

“The owner of the fand owns water standing
thereon, or flowing over or under its surface but
not forming a definite stream....Water running in a
definite stream, formed by nature over or under
the surface, may be used by the owner of the land
riparian to the stream for domestic uses..., but he
may not prevent the natural flow of the stream, or
of the natural spring from which it commences ...
as such water then becomes public water...”

A regulation that prohibits certain
uses while leaving other uses
available may nonetheless effect a
Partial Regulatory Taking of an
individual owners’ property if it
substantially impairs the property’s
usefulness to its owner.

Penn Cent. Transp. Co. v. City of New York
438 U.5. 104, 9B S. Ct. 2646 (1978)

L]

Ownership of Water

6005. 560

“[G]roundwater in Oklahoma is
indisputably a property right”

OWRS Responss Br. st 49
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Arbuckle-Simpson MAY

Groundwater in Storage

11,000,000 AF

Without Accounting For Recharge

TAB 170, Bates 2605 (Finding of Fact § 22).

Arbuckle-Simpson MAY

Groundwater in Storage

11,000,000 AF

Cannot be used for any purpose.

TAB 170, Bales 2605 (Finding of Fac § 22). ane

Arbuckle-Simpson MAY

Groundwater in Storage

11,000,000 AF
+ 392,019 Acres

28.1 AF/Acre
Without Accounting For Recharge

TAB 170, Batas 260405 {Findings of Facl 17 21-22).

Arbuckle-Simpson MAY

Expected Annual Recharge

182,300 AF
— 78,404 AF

103,896 AF

Under the Order, the amount in
storage is never subject to use.

TAB 170, Bates 2605 (Fining ¢f Fact 7 24) and Bates 2517 {Order and
Dirrctiun §.4 4

Unlike any prior MAY
determination, the use
prohibition imposed in this
case is not reciprocal.

Arbuckle-Simpson MAY

Authorized Groundwater Usage

78,404 AF
+ 392,019 Acres

0.2 AF/Acre
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Arbuckle-Sirﬁpson MAY

Groundwater in Storage

11,000,000 AF
+ 392,019 Acres

28.1 AF/Acre
Cannot be used for any purpose.

TAB 174, Bates 260405 (Findings of Fact §Yf 21-22}, 1)

Ownership of Water
60 0.5. § 60
“[G]lroundwater in Oklahoma is
indisputably a property right”
OWRE Response Br. sl 49
“The stream’s natural flow is
considered public water and
subject to appropriation.”

Framcd-Am,, 1990 OK 44_ 855 P.2d st 573 and 586 {Lavender, J,

dissenting), .,

“[Nn the extraordinary circumstance
when no productive or economically
beneficial use of land is permitted, it is
less realistic to indulge our usual
assumption that the legislature is simply
‘adjusting the benefits and burdens of
economic life, in a manner that secures
an ‘average reciprocity of advantage’ to
everyone concerned.”

Luces, 505 U.S. at 1017-18, 112 S, Ct. 2886 (guoting Penn Centraf, 438

U.8, ol 124, 93 5.CL at 2859, and Pennsytvania Coal Co. v. Mahon, 260
U.B, at 415, 43 S.CL. at 160} .

Tishomingo National Fish
Hatchery & Wildlife Refuge

Q: Do you have an opinion on whether the
adoption of [the 0.2 acra-foot] proposal would be
useful for the hatchery?

A: 1 do have an opinion. ) da think that it would be
useful.

Q: Would .125 be even more useful?
A: I — | do believe that. Yes,

TAB 101, Vel. 4, 00:08 5700 07.29 (MAY Hearing Testimony of Karry G.

Graves, Manaper Tishomingo National Fish Hatchery, on direct by Alan .
Mopdeocky

Moreover, the Order overtly
prohibits owners from using
groundwater in order to
convert it to public
ownership and a public use.

Tishomingo National Fish
Hatchery & Wildlife Refuge

A: 1 would prefer that as little water as
possible be taken out of the aquifer
and that would preserve the streams
that feed Pennington Creek,

TAB 101, Vol. 4, 00:08:15- 00.08:42 {MAY Hearing Testimony of Kerry G.

Graves, Manager Tishominga National Fish Hatchery, on cross by Mark -
. Walken)
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Tishomingo National Fish
Hatchery & Wildlife Refuge

Q: Do you have an opinlon on whether the Maximum
Annual Yield of 0.2 would be beneficial to the refuge?

A: | understand that 0.2 would be benefictal to the
refuge. It's a reduction from the 2.0. it would allow us
to maintain riparian habitat on the refuge.

Q: Would .125 listed in the USGS report be better than
0.27

A: | understand that it would be.

TAB 101, Vol. 4, 00:18:30- 00;17.01 (MAY Hearing Testimony of
Kristopher K. Pation, Manager Tishomingo National Reluge, o direct by ,,,

L Alpn\Woodcoch)

Tishomingo National Fish
Hatchery & Wildlife Refuge

Q: And if | understand your concern, you want to restrict
groundwater use so we can preserve the stream flow so
you can take it all, right?

A: We just want to malntain the flow that’s coming to the
refuge now — to keep it coming to the refuge.

Q: Butif you appropriate 11,000 acre-feet appropriation
that will you give you priority to take that water over
everyone else, right?

A: That doesn’t have a permit before us.

Tishomingo National Fish
Hatchery & Wildlife Refuge

Q: You've applied for a water permlt ... Is that correct?
A: That is correct. Out of Pennington Creek.
Q: How rmuch have you applied for?

A: We applied for about 24,000 Acre-Feet, but that
was determined to be more than was actually
available out of Pennington Creek.

Q: So, is the present appilcation is for around 11,000
Acre-feet.

A: That is correct.

TAB 101, Vol. 4, 00:14:26— 00:15:05 (MAY Hearing Testimony of
Kristopher I Patton , Manager Tishomingo National Refuge, on direct by .,
Alapoodcack)

TAB 101, Vol. 4, 00:18:55-D0; 1929 (MAY Hearlng Testimany of
Kristopher K. Pattor, Manager Tishomingo Nati | Refuge, on eress by .,

L blark\yatken

The Board's Order eviscerates owners' rights
to control groundwater's use both by
prohibiting its owner from using it and by
overtly directing the property to a public use.

Thus, the Order effects a categorical a taking
for which compensation is required.

Tishomingo National Fish
Hatchery & Wildlife Refuge

Q: You're asking to appropriate ali of the
appropriate-able water out of Pennington
Creek then, right?

A: That'd be correct,

TAB 101, Vol. 4, 00;18:55— 00: 19:39 (MAY Hearing Testimony of
Kristopher K. Patlan , Managar Tishoming ional Refuge, on Soss by .,
Mark Walkee __

Jacobs Ranch was an equal
protection — special law —
challenge to S.B. 288.

Jacobs Ranch, L.L.C. v. Smith
2006 OK 34, 148 P.3d 842
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Thank You.
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