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Dklaﬁnma Waler Resources Board
BEFORE THE OKLAHOMA WATER RESOURCES BOARD
STATE OF OKLAHOMA

In the Matter of the Application of

the City of Oklahoma City for a
Regular Permit to Divert Stream Water
in Pushmataha County, Oklahoma

Permit Application No. 2007-0017

MOTION IN LIMINE TO EXCLUDE THE U.S. FISH AND WILDLIFE SERVICE’S
APRIL 10, 2017 LETTER

The City of Oklahoma City (“City” or “Applicant”), respectfully moves the Hearing
Examiner to enter an order excluding the letter from the U.S. Fish and Wildlife Service (“FWS”)
dated April 10, 2017 (“Letter”) from admission into evidence in this matter. In support thereof,
the Applicant presents as follows.

I. BACKGROUND

In 1962, the U.S. Congress conducted a feasibility study that recommended building
three reservoirs in the Kiamichi River Basin of Southeast Oklahoma — Sardis (originally named
Clayton), Hugo, and Tuskahoma — for the primary purposes of flood control and water supply.
See S. Doc. No. 145, at 6, 9, 87th Cong,., 2d Sess. (1962), attached as Exhibit A'. According to
the feasibility study, Sardis Lake was not economically justified when considered for the single
purpose of flood control, but rather, its justification depended upon development for water
supply storage. See id. at 45. Later that year, in the Flood Control Act, Congress authorized the
U.S. Army Corps of Engineers to construct Sardis Lake in accordance with the study. See Flood
Control Act of 1962, Pub. L. No. 87-874, § 201, 76 Stat. 1173, at 15, attached as Exhibit B.

The Corps of Engineers constructed Sardis Lake in 1982. Prior to construction, pursuant

to the 1974 Contract, the predecessor to the Oklahoma Water Resources Board (“OWRB")

: Copies of the Exhibits are available at this link: https://rcalaw sharefile.com/d-s7db4bbf136f41{3b. 1f you are
unable 10 access the Exhibits via the link, please contact us and we will provide you with hard copies.



received the right to use the water supply storage capacity in Sardis Lake and agreed to pay the
federal government for all costs associated with the water supply storage, attached as Exhibit C.
In 2010, the Applicant and the Oklahoma City Water Utilities Trust (“OCWUT”) entered a
Storage Transfer Agreement with the OWRB, under which the OWRB transferred to the
Applicant and the QCWUT all of its rights and obligations under the 1974 Contract, including its
right to use the water supply storage capacity of Sardis Lake, attached as Exhibit D.

In August 2016, the State of Oklahoma, the Choctaw Nation of Oklahoma, the
Chickasaw Nation, and the Applicant signed a settlement agreement concerning, among other
things, the City’s use of Sardis Lake, attached as Exhibit E (“Settlement Agreement”). Section
6 of the Settlement Agreement included provisions for Sardis Lake release restrictions, bypass
flow requirements at the downstream point of diversion, City water conservation requirements,
and a set-aside of Sardis Lake storage capacity for local use. Shortly thereafter, Congress
approved the Settlement Agreement, attached as Exhibit F (“Settlement Act”). Pursuant to both
the Settlement Agreement and the Settlement Act, the OWRB, the Applicant, and the OCWUT
will enter an *Amended Storage Contract Transfer Agreement,” which will relieve the OWRB of
its obligations under the 1974 Contract and transfer ail of the OWRB’s interests in the water
supply storage capacity of Sardis Lake to the Applicant and the OCWUT, subject to the terms of
the Settlement Agreement and the Settlement Act. See Settlement Agreement, Exh. 4 (draft
Amended Storage Contract Transfer Agreement); Settlement Act, § 5 (approval of the Amended
Storage Contract Transfer Agreement).

On January 10, 2017, the Applicant filed its second amended permit application to the
OWRB in conformance with Section 6 of the Settlement Agreement, attached as Exhibit G

(“Application”). The Application specified that the permit would provide a right to 115,000 acre



feet per year, to be taken from five potential points of diversion along the Kiamichi River in the
general vicinity of Moyers Crossing in Pushmataha County, Oklahoma, at a diversion rate not to
exceed 250 cubic feet per second. The water would be used for municipal purposes by the
Applicant and its current and future wholesale and retail water customers. The Application
further acknowledged that the Applicant’s proposed use “shall conform with all requirements
specified in the Settlement Agreement,” which include lake level limitations, water conservation
measures, and Kiamichi River bypass flow requirements. See Settlement Agreement, § 6.1. The
Application’s exhibits provided an accounting of the lake level limitations and a summary of the
Applicant’s water conservation measures.

On April 10, 2017, the FWS submitted its Letter, attached as Exhibit H. The Letter
raised concerns about the environmental effects of the OWRB permit sought by the Applicant on
native species and habitats that are protected as federal trust resources of the Kiamichi River;
species of conservation concern, i.e., variably recognized vulnerable species; and sport species.

On April 21,2017, the FWS submitted another letter “to clarify that the Service’s April
10, 2017, letter was submitted as comments on the pending application, and not as a protest or
objection to the permit.” (Emphasis added.) This letter is attached as Exhibit .

The Kiamichi River basin has not been designated by the Oklahoma Legislature as a
“scenic river area” under the Scenic Rivers Act, 82 Q.S. § 1452. Nor has the OWRB designated
any part of the Kiamichi River basin under the water quality stream standard of “Outstanding
Resource Waters” pursuant to O.A.C. § 785:45-3-2(a). A copy of the OWRB’s water quality
designation for the Moyers Crossing segment of the Kiamichi River (“Kiamichi River including

Hugo Lake to U.S. Hwy 271 Bridge near Clayton™) is on page 61 of “Oklahoma’s Water Quality



Standards” Appendix A, attached as Exhibit J (describing beneficial use designations and
limitations for additional protection on page 31 )2
II. LEGAL AUTHORITY

Motions in limine are recognized by Oklahoma case law. Clark v. Turner, 9% P.3d 736,
741 (Okla. Ct. App. 2004). A motion in limine allows a court to decide evidentiary issues in
advance of trial “thereby avoiding delay and ensuring an evenhanded and expeditious trial.”
Walsh v. United States, 2009 U.S. Dist. LEXIS 27238, *4, 2009 WL 3755553 (N.D. Okla. 2009);
see also Clark, 99 P.3d at 741 (A motion in limine can “preclude the introduction of prejudicial
matters to the jury.”). “Decisions on in limine motions can save the parties time and expense in
preparing and presenting their case for trial.” Walsh, 2009 U.S. Dist. LEXIS at *4; ¢f. O.A.C. §
785:4-5-2(b) (pre-hearing conferences may be held to facilitate the production of relevant
documents).

All evidence and testimony offered at an OWRB hearing must be relevant and material to
the matter subject of the application and hearing. O.A.C. § 785:4-7-5(b); see 82 O.S., § 1085.10;
OWRB Chapter 4: Rules of Practice and Hearings; ¢f. 12 O.S. § 2401 (“Relevant evidence”
means evidence having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be without the
evidence.). Evidence and testimony which is clearly irrelevant, immaterial, incompetent or
unduly repetitious or cumulative may be excluded or limited. 0.A.C. § 785:4-7-5(b).

Any interested person may file a written protest, objection or comment to any permit

application. 0.A.C. § 785:4-5-4(a); see 75 0.S. § 309; 82 O.S. § 1085.2. However, “[p]ersons

2 The OWRB’s role in setting water quality stream standards for Oklahoma Rivers is described at
pages 36-37 of the Executive Report for the 2012 Oklahoma Comprehensive Water Plan.



who submit objections or comments to an application,” rather than a protest, “will not be deemed
to be parties.” 0.A.C. § 785:4-5-4(e)(2).

Before taking final action on an application, the OWRB determines from the evidence
whether (1) unappropriated water is available in the amount applied for; (2) the applicant has a
present or future need for the water and use to which the applicant intends to put the water is a
beneficial use; {3) the proposed use does not interfere with domestic or existing appropriative
uses; and (4) if the application is for the transportation of water for use outside the stream system
wherein the water originates, that certain provisions are met. 0.A.C. § 785:20-5-4(a); see
0.A.C. § 785:20-5-5 (factors relating to statutory elements for application approval); see also 82
0.S., §§ 105.1 et seq., 1085.2. If the OWRB determines that these four elements and the
applicable provisions of Chapter 20 have been established, then the OWRB “shall approve the
application by issuing a permit to appropriate water.” O.A.C. § 785:20-5-4(b) {emphasis in
original).

Further, O.A.C. § 785:20-5-5(¢) allows for the consideration of “additional factors,”
including protection of instream flows, for streams that have been designated as a “scenic river
area” under the Scenic Rivers Act, 82 0.S. § 1991, § 1452, or streams designated by the OWRB
as “Outstanding Resource Waters” pursuant to O.A.C. § 785:45-3-2(a). To reiterate, the
Kiamichi River does not fall under either of these exceptions.

IIIl. ARGUMENT

The Letter should be excluded because it is not “relevant and material” to the hearing.
The Letter is irrelevant because the statutory elements for application approval do not include
consideration of the potential environmental effects of a proposed permit on Oklahoma streams,

like the Kiamichi River, that have not been designated as a “scenic river area” or “Outstanding



Resource Waters.” See 0.A.C. §§ 785:20-5-4(a), 785:20-5-5; see also 12 0.8. §§ 2401-2402.
Similarly, the Letter is unduly cumulative because it attempts to inject into the proceeding
unrelated environmental concerns. The Applicant does not dispute that it is required to comply
with numerous environmental laws; however, those requirements are not before the Hearing
Examiner in this matter.

Moreover, while the Applicant acknowledges that the strict rules of evidence need not be
observed in Board hearings, the Letter also constitutes inadmissible hearsay. [n its April 21,
2017 letter, the FWS explicitly acknowledged that its earlier Letter was “submitted as
comments” and “not as a protest or objection” to the permit. Therefore, the FWS is not a party
to the proceeding. See O.A.C. § 785:4-5-4(e)(2). Because the FWS does not have party status, it
may not make a statement intended as evidence at the hearing. See O.A.C. § 785:4-5-4(d)-(e).
Accordingly, admitting the Letter in the absence of the FWS’s testimony at the hearing would
constitute hearsay without any applicable exceptions. Cf. 12 O.S. §§ 2801-2803 (Hearsay means
a statement, other than one made by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted, and is generally not admissible). Given the
highly technical nature of the issues raised in the Letter, admission of this hearsay into evidence
would be prejudicial to the Applicant.

In addition, Oklahoma has adopted the concept of notice pleading, under which pleadings
are supposed to provide notice of claims and defenses. See 12 O.S. § 2001; Finnell v. Jebco
Seismic, 67 P.3d 339, 343 (Okla. 2003). In water proceedings, an application is analogous to a
complaint, and a letter of opposition is analogous to an answer. The FWS’s effort to raise
environmental issues amounts to a completely separate claim for relief. Thus, not only does the

FWS’s Letter not comply with the statutory elements of O.A.C. § 785:20-5-4, it also does not



comply with the concept of notice pleading and is insufficient to place these issues before the
Hearing Examiner in this matter.
V. CONCLUSION

The Letter from the FWS dated April 10, 2017, should be barred under O.A.C. § 785:4-7-
5(b) because it is irrelevant and unduly cumulative to the statutory elements for application
approval. Further, it constitutes inadmissible hearsay and does not comply with the concept of
notice pleading. In short, it is inappropriate for the FWS to attempt to use this proceeding for the
purpose of seeking resolution of issues involving environmental statutes. Addressing these
issues at this stage of the proceeding would unfairly expand the Applicant’s burden and is not
before the Hearing Examiner in this matter.

WHEREFORE, the Applicant respectfully requests that the Hearing Examiner order that
the Letter from the FWS dated April 10, 2017 be excluded from admission into evidence at the
August 21, 2017 formal evidentiary hearing.

Respectfully submitted this 7th day of July, 2017.

RYLEY CARLOCK & APPLEWHITE

By:

1a . Naza,‘:nus, OBA #30814

SPEGYAL COUNSEL FOR THE APPLICANT
THE CITY OF OKLAHOMA CITY



Certificate of Service

The undersigned certifies that on this 7th day of July, 2017, a true and correct copy of the
foregoing MOTION IN LIMINE TO EXCLUDE THE U.S. FISH AND WILDLIFE

SERVICE’S APRIL 10, 2017 LETTER, with all exhibits, was filed and served via regular U.S.

Mail, and via e-mail to those who provided e-mail addresses, to the following:

)

Armstrong, Judy
P.O. Box 21
Clayton, OK 74536

Atoka County

Board of County Commissioners
Atoka County Courthouse

200 E. Court St., Suite 201 W
Atoka, OK 74525

atokacommissioners(@sbcglobal.net

Brasfield, Jason
P.O.Box 2
Clayton, OK 74536

Briggs, Rickie
172489 North 4480 Road
Nashoba, OK 74558

Brittingham, Michael
P.O. Box 96
Moyers, OK 74551

Burgett, Brad
436942 E. 1855 Loop
Rattan, OK 74562

Carter, Dale
424448 E. 1835 Rd.
Finley, OK 74543

Choctaw County

Board of County Commissioners
300 E. Duke

Hugo, OK 74743

Conley, Kenneth
168704 State Hwy. 2
Clayton, OK 74536
donconley@yahoo.com

Conley, Kimberly
P.O. Box 971
Clayton, OK 74536

Conley, Shannon
P.O. Box 628
Clayton, OK 74536

shannon2conleyga}yahoo.com

Crims, II1, George R.
P.O. Box 77
Albion, OK 74521

reposlife@vahoo.com

Davis, Hunter
413430 E. 1870 Rd.
Antlers, OK 74523

Davis, Jerry
413430 E. 1870 Rd.
Antlers, OK 74523



Davis, Melissa Herbert, Susan

413430 E. 1870 Rd. 2524 S. Harvard Pl., Apt. B

Antlers, OK 74523 Tulsa, OK 74114
sherbuhuss{edyahoo.com

Davis, Nicole

413430 E. 1870 Rd. Hilley, Kevin N.

Antlers, OK 74523 3827 Bowser Ave., Apt. #8
Dallas, TX 75219

Dawson, Donald

HC 66 Box 235 Hoel, Rebecca
Moyers, OK 74557 210 N.E. "C" Street
Antlers, OK 74523
DeWeese, Charles R.
P.O. Box 862 Humphrey, Representative Justin J.J.
Antlers, OK 74523 The OK House of Representatives
2300 N. Lincoln Blvd.
Doughty, Russell Oklahoma City, OK 73105-4805
10197 SE Hwy 63 justin.humphrey@okhouse.gov

Talihina, OK 74571
rustymonroe/@igmail.com

Dunlap, Loy & Jane
435779 E. 1931 Road
Rattan, OK 74562

Garrett, Tom
HC66 Box 42
Moyers, OK 74557

Gutierrez, F. Jerrold

d/b/a Miller Lake Retreat, LLC

P.O. Box 25
Moyers, OK 74557

Hairrell, Don
17400 State Hwy. 2
Clayton, OK 74536

Harper, Theressa
HC 66 Box 580
Moyers, OK 74557

Harris, Imogene Hairrell
174812 State Hwy. 2
Clayton, OK 74536

Hussaini, Syed Raziullah
2524 S. Harvard Pl., Apt. B
Tulsa, OK 74114

syed-hussaini(@utulsa.edu

Irwin, Georgia
P.O. Box 1084
Talihina, OK 74571

Iski, Erin
4330 S. Norfolk Ave.
Tulsa, OK 74105

eviski@gmail.com

Jackson, Dale
P.O. Box 100
Clayton, OK 74536

bugobble@yahoo.com

Jackson, Linda
P.O.Box 7
Tuskahoma, OK 74574

Johnson, Curtis

168839 St. Hwy 2
Clayton, OK 74536
curtistestco@gmail.com




Johnson, Jaime
168839 St. Hwy 2
Clayton, OK 74536

jaimetestco@lyahoo.com

Kemper, Ph.D., L.L.M., Kevin R.
Law Office of Kevin R. Kemper
P.O. Box 2879

Norman, OK 73070

Dr2k(@protonmail.com

Kerr, Dr. Dennis

College of Engineering & Natural Sciences,
Dept. of Geosciences

The University of Tulsa

800 S. Tucker Ave.

Tulsa, OK 74104

dennis-kerr@tulsa.edu

Latimer County

Board of Commissioners
Attn: Latimer County Clerk
109 N. Central, Rm. 103
Wilburton, OK 74578

LeFlore County

Board of County Commissioners
Attn: LeFlore County Clerk
P.O. Box 218

Poteau, OK 74953

Marcum, Marla

P.O. Box 654

Antlers, OK 74523
mmarcumg@questmhsa.com

Marcum, Paul
P.O. Box 654
Antlers, OK 74523

pmarcum{@gquestmhsa.com

Marshall County

Board of Commissioners

I County Courthouse St., Room 106
Madill, OK 73446

10

McClellan, Brody
P.O. Box 89
Finley, OK 74543

McCurtain County

Board of County Commissioners
P.O. Box 1078

Idabel, OK 74745

Oklahomans for Responsible Water Policy
400 N. Main
Broken Bow, OK 74728

chris@orwn.or

Osborn, Nadean
P.O. Box 264
Movyers, OK 74557

Pittsburg County

Board of County Commissioners
600 E. Choctaw, Ste. C
McAlester, OK 74501

Potter, Ph.D., William T.

College of Engineering and Applied
Sciences

Dept. of Chemistry and Biochemistry
The University of Tulsa

800 South Tucker Avenue

Tulsa OK, 74104

Poteau Valley Improvement Authority
25768 US Highway 270
Wister, OK 74566

Pryor, Judy
409514 E. 1880 Rd.
Antlers, OK 74523

iprvor3380@yahoo.com

Pushmataha County Commissioners
304 SW “B” Street
Antlers, OK 74523



Russo, Phillip
P.0O. Box 1057
Antlers, OK 74523

xfire6{dmsn.com

Self, Johnny C.
P.O. Box 55
Rattan, OK 74562

Self, Marcia
P.O. Box 55
Rattan, OK 74562

marciaself50@yahoo.com

Smith, Pamela
P.O. Box 1057
Antlers, OK 74523

gamnugent@yahoo.eom

Sprague, Wendy
HC 66 Box 235
Moyers, OK 74557

Teeters, Ph.D., Dale
243 N. Ridge Ave.
Sand Springs, OK 74063

dale-teeters@utulsa.edu

Tipps, Sharon
190751 N. 4110 Rd.
Antlers, OK 74523

Tipps, Wayne
190751 N. 4110 Rd.
Antlers, OK 74523

Tolbert, Jerry
P.O.Box 175
Moyers, OK 74557

Tolbert, Mike
P.O.Box 175
Moyers, OK 74557

Tompkins, Mitchell

[ADDRESS NOT PROVIDED]

Town of Talihina
¢/o Don Faulkner
P.O. Box 354
Talihina, OK 74571

don.faulkner(@sbecglobal.net

Town of Talihina

P.O. Box 457

Talihina, OK 74571
don.faulkner@sbeglobal.net

United States Dept. of the Interior
Fish and Wildlife Service

Div. of Ecological Services

9014 E. 21st St.

Tulsa, OK 74129

Vaughan, Lawanda

421628 E. 1920 Rd.

Antlers, OK 74523
lawandavaughan2 | 74@gmail.com

Vaughan, Sue Ann
421692 E. 1920 Rd.
Antlers, OK 74523

sueannvaughan@gmail.com

Vaughan, Terron
421692 E. 1920 Rd.
Antlers, OK 74523

tdv31186(@yahoo.com

Vaughan, Terry

421628 E. 1920 Rd.

Antlers, OK 74523
terryvaughan6352@email.com

West, Doug and Linda
P.O. Box 89

Moyers, OK 74523
lindaftdoiopro.net



