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BUILDING STRONG® 

United States Army Corps of Engineers 

 WHO is the Corps? 

► Managed WestPoint 
Military Academy for its 
first 64 years  

► Lewis and Clark were 
military engineers 

► Design/Construction 
Washington Monument     
Panama Canal   
Pentagon             
Nation’s navigation 
system 

 

 But Why does the Corps 
regulate activities in 
waterways?  
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 1215     Magna Carta concept of 

“navigational servitude”  

 1775     Designation of a Chief of 

Engineers at Battle of Bunker Hill 

(Breed’s Hill)  

 1787     U.S. Constitution 

Commerce Clause 

 1824     Congress authorized Corps to 

improve navigation routes in the Mississippi 

and Ohio Rivers 

1888 (1890, 1899)     Rivers and Harbors Acts  

Congressional legislation gave the Corps 

authority to regulate activities to protect 

navigable waters 

A Brief History of the Regulatory Program 
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 1909   Attorney General 

Opinion – permit decisions 

could not look beyond 

impacts to navigation 

 1960   Chief Counsel 

Opinion – Fish and wildlife 

impacts CAN be a basis for 

denial of a permit 

1967     Zabel permit denial in Florida based on fish and wildlife 

impacts 

1967     Corps Regulations changed – decisions are to be based on 

effects on the public interest including water quality, fish and 

wildlife, pollution, natural resources, as well as navigation 
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 1970     Federal Water Pollution Control Act  

 1972     FWPCA amended and renamed Clean 

Water Act – Section 404 enacted  

► “Discharges of dredged or fill material” 

 1975     NRDC v. Calloway - Court expands 

geographic reach of the Sec 404 

 1977     New Corps Regulations - Jurisdiction 

of CWA expands from navigable waters to 

primary, to secondary tributaries and to all 

waters in a phased in process.  
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 1984     NWF v. Marsh – court decision  forces more 

control over activities situated in headwaters and 

isolated waters 

 

 1985     U.S. v Riverside Bayview Homes –Supreme 

Court decision clarifying that wetlands adjacent 

(contiguous) to   navigable waters were within 

jurisdiction 
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 1993     N. Carolina Wildlife Federation v. Tulloch – 

settlement agreement to revise regulations to regulate 

excavation (Tulloch Rule) 

 

 1997     National Mining Association v. U.S. Army 

Corps of Engineers - Reversal of the Tulloch Rule 
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 2001     Solid Waste Agency of Northern Cook County (IL) v. 

USACE – Supreme Court decision limited the scope of CWA 

jurisdiction - “navigable” must mean something 

 

 2003     Proposed Rule Making – to develop revised regulations 

to implement SWANCC – No final action on Rule Making 
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 2006     Rapanos/Carabell v. U.S.  - Corps/EPA view of jurisdiction 

is inconsistent with terms Congress used in CWA 

 

 Rapanos/Carabell Issues 

 

 Rapanos Issue – Are wetlands with a surface hydrologic connection 
through a man-made ditch to traditional navigable waters 
jurisdictional? 

 

 Carabell Issue – Are wetlands that are separated by a man-made 
berm from a tributary stream (i.e., man-made ditch) “adjacent” to 
navigable waters and thus jurisdictional? 
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 2006     Rapanos/Carabell v. U.S.  

 

 Plurality decision - regulatory authority should only 

extend to “relatively permanent, standing or continuously 

flowing bodies of water” connected to traditional 

navigable waters, and to “wetlands with a continuous 

surface connection” to such relatively permanent waters 

 

 Kennedy agreed with plurality in that CWA “waters of the 

United States” extends beyond water bodies that are 

traditionally considered navigable 
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The Plurality Test – Navigable waters plus Relatively 

Permanent Waters (RPW) and connected adjacent 

wetlands 

 

► Traditional Navigable Waters (TNW) 

► Wetlands Adjacent to TNWs 

► Relatively Permanent Waters (RPW) that have flow year 

round, directly or indirectly into a TNW 

► RPWs that flow at least seasonally into a TNW 

► Wetlands directly abutting RPWs that flow to TNW 

► Impoundments of any of these classes of water 
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►Non-RPWs that flow directly or indirectly to TNW 

►Wetlands adjacent but not directly abutting an RPW 
that flows directly or indirectly into TNW 

►Wetlands adjacent to Non-RPWs that flow directly 
or indirectly into a TNW 

►Isolated waters and isolated wetlands in which the 
use degradation or destruction of which could affect 
Interstate Commerce 

 

 

The Kennedy Test – a fact specific analysis to 

determine whether a water has a significant nexus 

with a traditional navigable water 
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2008 Mitigation Rule - Regulations & guidance for Corps/EPA [33 
CFR 332] 

 
Levels playing field (permittee, Mitigation Banks, ILFs) to the 
maximum extent practicable 
 
Performance Standards – ecologically-driven, equivalent/ 
effective standards, best available science 
 
Compliance – increase compliance visits, establish 
enforceable success criteria, prescribed monitoring reports 
 
Process – sets time frames for banks/ILF(total 225 days), IRT 
reviews/advises, DEs decide 
 

Mitigation Sequence - avoid, minimize, BEFORE compensating 
for unavoidable impacts to aquatic functions 
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