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A Little About Nebraska 
Nebraska considers itself water-rich, on top of the High 
Plains aquifer, with an unlimited supply of groundwater. 



A Little About Nebraska 
 97% of the land is privately owned. 

 Agriculture is the “Best Use” of water, once domestic 
needs (drinking water) are met. 

 Until recently, groundwater and surface water were not 
considered to be connected, and they are managed 
separately by two different agencies. 

 “Your groundwater pumping dried up my stream!” 
‘How could that be?” 





 Nebraska is #1 
nationwide in number 
of irrigated acres. 



Consumptive vs. Non-Consumptive Uses 

 Fish, wildlife, and recreation are non-consumptive.  

 Hydropower is non-consumptive, except for 
evaporation losses. 

 Domestic use is consumptive, but some water is 
treated and returned to streams. If you drink a glass of 
water, have you used it or consumed it? 

 Agricultural use is consumptive, but there is much 
inefficiency in delivery and use, so water returns to 
streams or groundwater. 

 

 



Use vs. 

Consumption? 

Other = native vegetation, evaporation, 

dryland crop usage, invasive species 

and stream flows out of Nebraska  



Return Flows and Inefficiency 
 “If it weren’t for return flows off the farmer’s fields, 

these western Nebraska streams would be dry.” 

 “If the farmers were more efficient in their delivery 
and use of water, they wouldn’t have to withdraw so 
much out of the streams to begin with.”  

 “If we left more water in the streams, somebody else 
would want to use it.” 

 “The system was built upon and relies on waste and 
inefficiency. Upstream users have to be wasteful so 
downstream users get their water.” 

 If we weren’t so wasteful, we’d use (consume) it all! 



Nebraska Water Law 101 
 Nebraska Constitution Article XV, SS 6: The right to 

divert unappropriated waters for a beneficial purpose 
shall never be denied, except when such denial is 
demanded by the public interest. 

 The doctrine of prior appropriations – First in Time, 
First in Right (Neb. Rev. Stat. SS 46-203). 

 The Public Trust Doctrine (never heard of it) – The use 
of the water of every stream within the state is 
dedicated to the people of the state for beneficial 
purposes. Fish, wildlife and recreation are beneficial 
uses and the state has an obligation to protect all 
streams for all people.  



Preference of Surface Water Rights 

   Preferences are implicated when there is insufficient 
water for all users. The priority of a use determines 
who has the better right. A higher preference right can 
condemn or buy out a lower preference that has an 
earlier priority date. 

 1. Domestic   6. Storage (Impoundments) 

 2. Agricultural  7. Underground Storage 

 3. Irrigation  8. Groundwater Recharge 

 4. Manufacturing 9. Instream Flows 

 5. Power Generation 10. Transport Groundwater 



Instream Flow Appropriations 

 Are only for recreation and wildlife purposes (Neb. 
Rev. Stat. SS 46-2, 108) 

 May be obtained only by the Nebraska Game and 
Parks Commission or a Natural Resources District 
(Neb. Rev. Stat. SS 46-2, 108) 

 Subject to review every 15 years after granted (Neb. 
Rev. Stat. SS 46-2, 112) 

 Shall be approved when the Department of Natural 
Resources finds that (Neb. Rev. Stat. SS 46-2, 108): 

 



Instream Flow Appropriations 

 There is sufficient water to allow for instream 
appropriation at least 20 percent of time during the 
period requested. 

 Is necessary to maintain existing recreational uses. 

 Will not interfere with any senior appropriation. 

 Rate and timing of flow is the minimum necessary to 
maintain species. 

 Application is in the public interest (Neb. Rev. Stat. SS 
46-2, 116). 



Instream Flow Appropriations 
 Water used for instream appropriation shall be applied 

only to the segment of river identified in the permit, 
and all water passing through the segment is available 
for appropriation thereafter. 

 Only two instream flow appropriations have been 
applied for and granted in Nebraska. 

 Nebraska Game and Parks has an appropriation on 
Long Pine Creek in north-central Nebraska to protect 
a brown trout fishery on public lands. 

 Central Platte NRD has an appropriation on the 
central Platte River to protect endangered species. 



Niobrara River # 3 ? 
 Niobrara River flows across northern Nebraska from 

Wyoming to its confluence with Missouri River. 

 Segments are designated as National Wild & Scenic 
River and National Recreational River. 



Niobrara River 
 Very popular for canoeing, kayaking, tubing, and 

swimming during summer months. 

 Niobrara has a unique ecosystem with several rare 
plants and species typically only found in the Rocky 
Mountains. High bluffs, waterfalls, aesthetic beauty. 

 





Niobrara River 

 The value of recreation to the local area is $10 million. 

 The value of agriculture in the valley is $44 million. 

 If there is water available in the river, irrigators would 
like to use it. 

 If irrigators withdraw more water from the river, 
summer flows (irrigation and recreation seasons 
overlap) will be inadequate for floating/boating. 

 What if increased irrigation increases the value of 
agriculture by $2 million, but results in a decline in 
recreational value of $3 million? What’s in the best 
public interest?  



Is There Water? 
Court overturned fully appropriated status in 2011 



What to do? 

 NGPC believes the present flows in the river are 
suitable to protect public trust resources and preserve 
the ecological values of the system. Fish and wildlife, 
including federally listed least terns, piping plovers, 
and whooping cranes use the river and reduced flows 
would result in loss of critical habitat and increase 
predation risks. Reduced flows would result in poor 
kayaking/tubing conditions and the loss of a unique 
recreational offering and impact the economy of the 
community of Valentine, Nebraska which relies on 
summer tourism. 



What to Do? 
 The state does not make it easy. The state is 

agriculture-based and agriculture is a preferred use for 
water. If irrigators want more water from the Niobrara, 
the DNR cannot deny those applicants, IF it is in the 
public interest. Therein lies the battle. WHAT is the 
public interest and WHO gets to decide that? 

 

 DNR: “We don’t use water as an agency, we don’t care if 
there’s water in the river or not. We’re just supposed to 
make sure water is USED in the best public interest.” 



What to Do? 
 Determine flows needed to sustain river recreation 

(460-900 cfs). 

 Determine flows needed to maintain stream function 
and channel maintenance (900+ cfs). 

 Determine MINIMUM flows needed to maintain fish 
and wildlife. 

All of them? 

Endangered and threatened species? 

Sport fish? 

Native species? 

 Numerous expensive, scientific studies required. 



Water 
 Water is “used” in multiple ways. Don’t forget about 

the non-consumptive ones. Water left in a river can 
have more value than water withdrawn. 

 “Waterfront Property” is a selling point; “Dry Riverbed 
View” is not. 



Interstate Rivers 
 Nebraska is entitled to some of the water in Wyoming 

and Colorado. They can’t keep it all in their reservoirs 
and use it. We need that snowmelt runoff! 

 Likewise, Kansas is entitled to some of the water in the 
Republican River. Nebraska can’t use it all.  

 We can’t??!! Why not? It’s our water!!! 

 “Any drop of water leaving the state of Nebraska is 
wasted. Rivers should be dry at the state border.” 

 Leaving water in the rivers not only benefits fish, 
wildlife, recreation, tourism, etc. It keeps your 
neighbors happy and you out of federal court. 




